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For well over a century, 
the American construction 
industry has promoted the 
nationwide use of nonjudi-
cial dispute resolution meth-
ods capable of promptly and 
fairly resolving complex con-
struction disputes. Begin-
ning with early efforts of the 
American Institute of Ar-
chitects, founded in 1857, an 
industry initiative arose to 
develop a national contract 
form.1 The result was the 

1888 Uniform Contract, the first national standard form 
construction contract drafted by the American Institute 
of Architects and endorsed by the National Association 
of Builders (predecessor to the Associated General Con-
tractors of America). The contract form mandated two 
methods for binding resolution of disputes between the 
owner and contractor: (1) the architect was given near 
dictatorial authority to decide with finality all disputes 
over “the true construction and meaning of the draw-
ings and specifications”2 and issues regarding existence 
of “sufficient grounds” to justify owner termination of 
the contract for cause;3 and (2) the architect’s decisions 
regarding computation of payment for delays or for au-
thorized change orders, when timely “dissented” from by 
the aggrieved party, could be referred to binding arbitra-
tion before a panel of three arbitrators (one appointed by 
each party plus a third selected by them). This format was 
carried into the 1905 edition of the Uniform Contract to 
authorize referral upon timely notice of all disputes not 
settled by the architect to

[a] Board of Arbitration to consist of one person se-
lected by the Owner, and one person selected by the 
Contractor, these two to select a third. The decision of 
any two of this Board shall be final and binding on 
both parties hereto. Each party shall pay one-half of 
the expense of such reference.4

This industry’s approach to dispute resolution employing 
those dual ADR methods—empowering the architect of 
record with initial dispute resolution authority subject to 

arbitration—was so successful that as late as 1967 a study 
on the role of lawyers in England and the United States 
concluded: “[T]he system works so well that [US] lawyers 
and courts will probably remain relatively unimportant in 
this sphere of conflict resolution.”5

Reasons Why the Industry Favors ADR
The American construction industry’s centuries-old love 
affair with ADR arose out of a perception that private 
nonjudicial dispute resolution methods were more suit-
able than court litigation for resolution of construction 
disputes. In accepting that view, the industry placed it-
self  in the mainstream of human dispute resolution his-
tory. ADR traces its lineage back three millennia to local 
patriarchal tribunals whose judgments were accepted as 
peaceful alternatives to resort to arms, dueling, or other 
breaches of the peace.6 About 2,400 years ago Aristotle 
advised his fellow Athenians:

[I]t is equitable . . . to be willing to appeal to the judg-
ment of reason rather than violence; to prefer arbitra-
tion to the law court, for the arbitrator keeps equity in 
view whereas the [court] looks only to the law, and the 
reason why arbitrators were appointed was that equity 
might prevail.7

Historians of early Rome report that “the earliest judges 
derived their judicial authority, not from the state, but 
from the voluntary submission of the parties.”8 This vol-
untary submission process also was a hallmark of the mer-
chant “courts” established by merchant guilds to resolve 
disputes arising at trade fairs held throughout Europe in 
the Middle Ages. Dispute resolution in those merchant 
courts was presided over by trusted persons who were se-
lected by the parties and who dispensed equity with speed 
and informality in accordance with a practical “law of the 
shop” rather than the strict “law of the court.”9 By the 
Elizabethan era of the early seventeenth century, arbitra-
tion was the preferred ADR method for resolving com-
mercial disputes under England’s law merchant—the Lex 
Mercatoria. According to a treatise on the law merchant, 
written in 1622 by a London merchant for the benefit of 
“all judges, lawyers, merchants and all others who negoti-
ate in all parts of the world,” the ADR method ordinarily 
employed to resolve commercial disputes between mer-
chants was binding arbitration:

[The] ordinary course to end the questions and contro-
versies arising between merchants is by way of Arbitre-
ment, when both parties do make choice of honest men 
to end their causes, which is voluntary and in their own 
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power, and therefore is called Arbitrium or of free will, 
whence the name Arbitrator is derived: and these men 
(by some called Good men) give their judgments by 
awards, according to Equity and Conscience, observ-
ing the Custom of Merchants, and ought to be void of 
all partiality of affection more nor less to the one than 
to the other: having only care that right may take place 
according to the truth, and that the difference may 
be ended with brevity and expedition; insomuch that 
he may not be called an arbitrator who (to please his 
friend) makes delays and propagates their differences, 
but he is rather a disturber and an enemy to justice and 
truth.10

Consistent with this general tradition, arbitration was 
used widely to settle commercial disputes in America even 
before the American Revolution.11 It is not surprising then 
that this ADR tradition led the construction industry to 
became an early proponent of arbitration.

What commends ADR to the construction industry 
as more suitable than litigation for the resolution of con-
struction disputes are six generally accepted perceptions.

First, construction is technologically complex.12 Con-
struction comprises a host of applied sciences, such as 
architecture; the engineering disciplines of civil, soils, 
structural, electrical, mechanical, and others; the materi-
als sciences that govern the extraction, formulation, and 
manufacture of building materials; and principles of con-
struction and construction management that address the 
practical building process. Construction’s technological 
complexity is amplified by its uniqueness—most proj-
ects are unique, built to a unique design, on a unique site, 
by a unique aggregation of companies, operating with-
out economies of scale in an uncontrolled environment, 
where productivity is affected by weather, geology, local 
labor skills and availability, local building codes, and site 
accessibility.

Second, construction for generations has been and 
continues to be the largest segment of the production 
sector of the United States’ economy and quite likely of 
the world economy. The industry comprises millions of 
companies that employ many millions of people. The in-
dustry’s complexity, size, and uniqueness produce sizable 
numbers of complex claims and disputes.13

Third, as a consequence of construction’s techno-
logical complexity, size, and uniqueness, American law 
governing construction necessarily has become more 
complex and has evolved into what some in the judiciary 
describe as a “separate breed of animal.”14 Construction 
law today comprises centuries-old legal theories fortified 
by statutory law and seasoned by contextual legal inno-
vations reflecting broad factual “realities” of industry 
experience, custom and usage, specialized language, im-
plied duties, and unique concepts of foreseeable risk al-
location perceived as invoking the “law of the shop” more 
frequently than the “law of the court.”15 Construction law 
addresses the complex web of legal relationships between 

and among the multitude of parties involved in the con-
struction project—owners, architects, engineers, contrac-
tors, subcontractors, material suppliers, sureties, insurers, 
lenders, and code officials. Those specialized relationships 
in turn invoke a multitude of legal rights and remedies 
arising out of common disputes, such as (1) express and 
implied contractual relationships invoking implied “con-
textual” rights and duties; (2) tort relationships in the ab-
sence of contractual privity; (3) equitable principles gov-
erning surety subrogation and indemnification rights and 
contractor quantum meruit recoveries; (4) statutory rights 
and obligations created by statutes governing mechanics 
liens, claims against surety bonds, sales of goods under 
the Uniform Commercial Code, and awards of public 
contracts; (5) public duties created by building codes, li-
censing laws, and health and safety laws; (6) common law 

principles unique to construction, such as those address-
ing design errors, implied obligations, and impacts of time 
involving project delay, suspension, acceleration, and dis-
ruption; and (7) specialized damage concepts unique to 
construction, such as the doctrines of substantial perfor-
mance, economic waste, betterment, total cost, and other 
approaches to damage measurement that recognize con-
struction’s imperfect world.

Fourth, because of construction’s technological and 
legal complexity and uniqueness, legal proof of causation 
and quantification of damages necessarily relies heavily 
upon opinion testimony of experts. This feature of con-
struction disputes indeed can be frustrating to judges 
inexpert in construction and mesmerizing to jurors.16 All 
too frequently the detailed factual records of construc-
tion dispute proceedings appear “formidable” to trial 
finders of act17 and to reviewing appellate judges.18 Thus, 
ADR, when overseen by selected peers knowledgeable 
in industry customs and practices, has been viewed uni-
versally as an option superior to submission of disputes 
to judges and juries inexpert in the construction process. 
Judges themselves often have recognized the wisdom of 
submitting complex construction disputes to knowledge-
able arbitrators or mediators rather than to the courts. Il-
lustrative is the sage advice offered by one federal judge to 
parties before him at a pretrial conference:
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Being trained in this field [of construction], you are in a 
far better position to adjust your differences than those 
untrained in [its] related fields. As an illustration, I, 
who have no training whatsoever in engineering, have 
to determine whether or not the emergency generator 
system proposed to be furnished . . . met the specifica-
tions, when experts couldn’t agree. This is a strange bit 
of logic. . . . The object of litigation is to do substantial 
justice between the parties litigant, but the parties liti-
gant should realize that, in most situations, they are by 
their particular training better able to accomplish this 
among themselves.19

Another federal judge with years of experience as a 
federal district judge and federal appellate judge offered 
this anecdote about juries:

I have a favorite quote about a juror who talked 
about what the jury tried to do on a case: “Judge, we 
couldn’t really make heads or tails of the case. We re-
ally couldn’t follow all the objections of the lawyers. 
None of us believed a lot of the witnesses so we made 
up our minds to disregard the evidence and decide the 
case on its merits.”20

Fifth, arbitration is amenable to maintaining business 
and personal relationships, and has been said to be “well-
suited to the task of blurring the distinction between vic-
tor and vanquished, so that the parties could continue 
their relations within the community.”21

Sixth, local fact finders are known on occasion to hold 
views reflecting local prejudices and biases. Arbitration 
can place disputes into the hands of independent impar-
tial neutrals beyond the reach of such local biases and 
prejudices.22

It is no wonder, then, that the construction industry, as 
well as many in the judicial process, prefer that construc-
tion disputes be resolved by arbitrators or mediators who 
are (1) experienced in the construction process and appli-
cable law, (2) expert in industry practices invoking the “law 
of the shop,” (3) skilled in management of construction 
dispute resolution practices, and (4) beyond the influence 
of local prejudices and biases. The construction industry, 
for its part, employed arbitration extensively as the pre-
ferred method of binding dispute resolution throughout 
much of the twentieth century, during which arbitration 
maintained undiminished its historic reputation for dis-
pensing timely and cost-efficient equity. In contrast, court-
room litigation developed a generally justified reputation 
as providing fact finders inexpert in construction matters; 
as inefficient, untimely, and costly; and as allowing litiga-
tors all too often to demonstrate their prowess in fighting 
to their client’s last dollar.23 Moreover, the American judi-
ciary’s early twentieth century hostility to binding arbitra-
tion and other private dispute resolution methods, which 
were said to divest courts of jurisdiction,24 abated as the 
industry’s use of arbitration was authorized and encour-

aged locally, nationally, and internationally by congressio-
nal enactment of the Federal Arbitration Act of 1925,25 
by most states’ enactment of the Uniform Arbitration Act 
of 1955,26 by United Nations’ promulgation in 1958 of the 
UN Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards,27 and, ultimately, by growing ju-
dicial support for ADR generally. By the second half of 
the twentieth century, judicial hostility to arbitration had 
turned to vocal support as judges with clogged trial calen-
dars recognized the practical wisdom of allowing parties 
to design their own dispute resolution processes and select 
their own expert dispute resolvers, and of offering strong 
enforcement of parties’ dispute resolution agreements.28

Enthusiastically promoting the practical advantages 
of arbitration over litigation in the late twentieth century 
was Warren E. Burger, Chief Justice of the US Supreme 
Court and one of the judiciary’s greatest proponents of 
arbitration and ADR. In 1985 Chief Justice Burger fired 
a momentous “shot heard round the legal world” in favor 
of ADR when he presented this compelling advice to the 
American legal profession:

The obligation of the legal profession is, or has long 
been thought to be, to serve as healers of human con-
flicts. To fulfill that traditional obligation means that 
there should be mechanisms that can produce an ac-
ceptable result in the shortest possible time, with the 
least possible expense and with a minimum of stress 
on the participants. That is what justice is all about. . . .

My overview of the work of the courts from a doz-
en years on the Court of Appeals and now sixteen in 
my present position, added to twenty years of private 
practice, has given me some new perspectives on the 
problems of arbitration. One thing an appellate judge 
learns very quickly is that a large part of all litigation 
in the courts is an exercise in futility and frustration. A 
large proportion of civil disputes in the courts could be 
disposed of more satisfactorily in some other way. . . .

My own experience persuades me that in terms of cost, 
time, and human wear and tear, arbitration is vastly 
better than conventional litigation for many kinds of 
cases. In mentioning these factors, I intend no dispar-
agement of the skills and broad experience of judges. 
I emphasize this because to find precisely the judge 
whose talents and experience fit a particular case of 
great complexity is a fortuitous circumstance. This can 
be made more likely if two intelligent litigants agree to 
pick their own private triers of the issues. This is not 
at all to bypass the lawyers; they are key factors in this 
process. The acceptance of this concept has been far 
too slow in the United States.29

Chief Justice Burger’s remarks were noted widely in 
both private and public sectors. Two years after publica-
tion of Chief Justice Burger’s remarks, even the federal 
government, which for more than seventy years had been 
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constrained by the US General Accounting Office from 
using arbitration,30 acted upon Chief Justice Burger’s ad-
vice. In 1987 the Administrative Conference of the United 
States recommended that all federal agencies “adopt poli-
cies encouraging voluntary use of ADR in contract dis-
putes.”31 This recommendation led in 1990 to congressio-
nal enactment of the Administrative Dispute Resolution 
Act,32 which, as amended in 1996 and now implemented 
by the Federal Acquisition Regulation,33 authorizes feder-
al agencies and courts to utilize all forms of ADR. Feder-
al ADR activities continue to be monitored by the Inter-
agency Alternative Dispute Resolution Working Group 
established by President Clinton in 1998 to promote, fa-
cilitate, and implement ADR within federal agencies.34

Problems With Arbitration, and the Rise of New “Rapid 
Resolution” ADR Initiatives
In the past two decades, arbitration as an ADR alterna-
tive to litigation has lost some of its reputation as the best 
method to satisfy the construction industry’s demands 
for efficient and cost-effective ADR.35 This has resulted 
in a stunning shift of seemingly cataclysmic proportions 
away from mandatory binding arbitration and toward 
nonbinding “rapid resolution” ADR methods. At the 
heart of industry’s recent dissatisfaction with arbitration 
has been the perceived “judicialization” of arbitration, 
combined with lack of confidence in arbitrators selected 
from provider lists, who on occasion demonstrated (1) 
inadequate skills for management of complex cases in-
voking competing tensions between efficiency and “due 
process”; (2) inadequate requisite expertise in substantive 
construction law, industry practice, and arbitration hear-
ing management; and (3) inadequate time to hear a case 
through to conclusion without interruption. Arbitrations 
all too frequently assumed the trappings of unwanted ju-
dicial proceedings, characterized by overlawyering, unlim-
ited discovery, extensive motion practice, liberal hearing 
“due process,” repeated prehearing and hearing delays, 
extensive post-award disputes over confirmation of bind-
ing awards, heavy expense, and long delay in resolution.36 
This “judicialization” of arbitration, combined with defi-
ciencies in arbitrator selection processes, produced a new 
round of construction industry demands both for more 
cost-effective, expedited, and innovative arbitration37 and 
for efficient early “rapid resolution” ADR methods em-
ploying peer expertise.

In 2007, construction industry dissatisfaction with ju-
dicialized arbitration reached the boiling point, and re-
sulted in binding arbitration—for the first time in more 
than 100 years—being stricken from standard construc-
tion industry contract forms as the industry’s contractu-
ally mandated dispute resolution method. In lieu of arbi-
tration, litigation was established as the dispute resolution 
default option. This development created a strong incen-
tive for construction industry executives and counsel to 
give careful thought, both precontract and postdispute, 
about which ADR methods truly were best suited to re-

solve particular types of disputes on particular projects, 
and encouraged drafting of lawyers’ rules of professional 
responsibility in various jurisdictions to impose profes-
sional obligations upon counsel to inform clients about 
ADR and advise them to consider ADR.38 Some astute 
observers suggest that ADR is advancing the industry 
toward the “vanishing trial,”39 which some say has im-
portant implications for the future development of con-
struction law precedent40 dependent for its evolution on 
published judicial decisions.41 Recognizing that ADR can 
“fit the forum to the fuss,” the industry experimented with 
and then promoted and formally adopted a host of new 
and innovative nonbinding early intervention rapid reso-
lution ADR methods, such as structured negotiations, 
project neutrals, dispute review boards, expert determi-
nation, initial decision-maker, evaluative mediation, and 
nonbinding minitrials.42 A number of those new rapid 
resolution initiatives have been written into the 2007 edi-
tion of the American Institute of Architects A201 Gen-

eral Conditions,43 the 2007 ConsensusDocs 200 General 
Conditions,44 and the 2010 edition of the AIA Document 
A310 Performance Bond.45 Consensual early intervention 
rapid resolution ADR methods now are becoming the 
industry standard, with litigation remaining the ultimate 
default option.

The new rapid resolution ADR initiatives are hall-
marks of a long-term trend in favor of resolving disputes 
early and quickly under the control of the parties them-
selves, with or without the help of neutral experts. So-
phisticated owners and construction managers on large, 
complex projects devote significant precontract planning 
to develop and incorporate into contract documents vari-
ous escalating ADR dispute-filtering methods tailored to 
addressing disputes by type and size. Illustrative is the so-
phisticated ADR plan developed by the joint venture of 
Bechtel and Parsons Brinckerhoff, manager of Boston’s 
$15 billion Big Dig project,46 and included in the project’s 
contract documents governing several hundred prime 
contracts and subcontracts performed between 1991 and 
2007. Under the traditional Massachusetts statutory ad-
ministrative appeal process, claims were to be submitted 
to the district highway engineer for decision, with right 
of appeal to MassHighway’s chief engineer, with further 
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right of appeal to a hearing examiner for the state secre-
tary of transportation, and with the final right to com-
mence suit in Massachusetts state court either after the 
chief engineer’s decision or after the secretary of trans-
portation’s decision.47 Anticipating the filing of thousands 
of claims on this massive fast track project, the manager 
and state DOT agreed to place a layer of ADR under-
neath the traditional claims process mandated by stat-
ute and the MassHighway standard specifications (the 
“MassHighway Blue Book”).48

The manager’s innovative rapid resolution ADR pro-
gram, as originally accepted by the state, focused on set-
tling disputes at the lowest project level possible prior 
to entry into the statutory administrative appeal process, 
through cumulative implementation of a number of 
ADR methods—partnering, stepped negotiations that 
moved disputes as necessary up the chain of authority 
from one level to the next, and fifty-six dispute review 
boards (DRBs) established under separate contracts to 
make nonbinding recommendations to the secretary of 
transportation on larger claims.49 Midway through the 
project, when it was found that around 5,000 claims 
more than 300 days old remained unresolved at the proj-
ect level, the manager revised the ADR process to re-
quire disciplined structured negotiations (with detailed 
claim submissions, interim claim payments, and access to 
contractors’ records), evaluative mediation of unsettled 
claims, and a steering committee of senior executives to 
ramrod the process.50 In addition, DRBs were asked to 
provide nonbinding recommendations on twenty-nine 
claims valued at $175 million.51 Reported lessons learned 
suggest that the revised ADR methods of structured ne-
gotiations and mediation, which resolved around $500 
million in claims, were successful due to parties’ com-
mitment to the process, full disclosure and vetting of is-
sues, senior decision-maker participation, and evaluative 
mediation by effective mediators.52

So what is the full range of modern ADR methods 
now accepted by the construction industry? The full range 
comprises a continuum—running from informal to for-
mal—of at least ten alternate dispute resolution methods 
short of the ultimate sanction of binding litigation war. 
These ten most widely used construction industry ADR 

options available for use alone or in tandem with others 
on any project follow.

1. Informal Discussion/Partnering: The “Hot Tub” 
Method
Used since time immemorial,53 direct effective communi-
cation through informal reasoned discussion is the begin-
ning point in every effort to resolve a dispute.54 Whether 
this beginning takes place between disputing parties at the 
project, on the golf course, in a health club’s hot tub, or 
just over dinner, the objective is to encourage senior au-
thorized persons to talk through their disputes and to set-
tle them promptly. This hallmark of construction ADR 
works so long as parties communicate well and engage in 
principled negotiation. There are no rules applicable to 
this option other than principled negotiation, ethical con-
duct,55 patience, sensitivity,56 good humor, careful listen-
ing, and a reasoned evaluation of risks.

One construction industry innovation of the 1990s 
that encourages improved communication through in-
formal discussion between and among decision makers 
is partnering.57 Although partnering is not itself an ADR 
method, its partnering workshops contribute positively to 
dispute resolution by promoting good working relation-
ships among parties,58 and encourages in a nonadver-
sarial atmosphere early agreement on ADR methods for 
governing avoidance and resolution of future disputes.59 
Prompt resolution of disputes is a fundamental precept 
of the spirit of partnership, a philosophy expressed in 1990 
by the commanding general of the US Army Corps of 
Engineers as follows:

The Corps of Engineers must be part of a partnership 
among the people we work with and those we serve. In 
the spirit of partnership, we must emphasize common 
interests, cooperative working relations, communica-
tion, and understanding. This calls for new ways to deal 
with conflict. I believe that ADR offers management 
tools for dealing effectively with conflict while avoiding 
expense and delay of adversarial proceedings.60

Partnering is used today on many large projects. As con-
firmed recently by the US Transportation Research Board:

Partnering has become a common practice on large con-
struction projects both within and outside of government, 
and many transportation agencies have used it in large or 
complex projects. Technically, partnering is a dispute avoid-
ance process, rather than a dispute resolution method; it 
entails committing to use a process that seeks to change the 
attitude and the relationship between parties to a long-term 
contract or other relationship to promote recognition and 
achievement of mutual beneficial goals.61

2. Structured Negotiations
Because personalities62 and lack of adequate information 
are prime causes for the failure of informal settlement 
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negotiations at the project level, construction contracts 
frequently include an ADR clause imposing, as the first 
among various methods, a disciplined structured nego-
tiation process. This ADR method establishes a formal 
timely dispute resolution procedure (1) for full disclosure 
and prompt exchange of information, (2) for timely com-
mencement and conduct of project-level negotiations 
(sometimes with a mediator chaperone or facilitator), 
and, if  needed, (3) for moving negotiation up to succes-
sive levels of higher management in the parties’ respec-
tive organizations before turning a dispute over to third 
parties either for a nonbinding recommendation or for a 
binding decision.63 Successful negotiators always seek a 
win/win solution and to keep the high road.64 Structured 
negotiation provisions typically mandate exchanges of 
documents and other information prior to commence-
ment of negotiations.65

The process by which structured negotiations are to be 
conducted must be agreed on by the parties, usually either 
in the contract or by postcontract agreement. Like the 
structured negotiation plan on the Big Dig, such an agree-
ment may contain a host of other provisions relevant to 
the negotiation, such as interim provisional payments, 
claim submission requirements, claim evaluation com-
mitments, access to records and information, timelines 
for moving negotiation forward, negotiation participants 
and their authority to settle, possible mediator assistance, 
and oversight by senior management to assure compli-
ance with respective negotiation process obligations.66 
Conversely, such agreements need not be complicated. 
One illustration of an uncomplicated structured negotia-
tion clause is article 12.2 of the 2007 ConsensusDocs 200 
General Conditions, which reads:

12.2 DIRECT DISCUSSIONS. If the parties cannot 
reach resolution on a matter relating to or arising out 
of the agreement, the Parties shall endeavor to reach 
resolution through good faith direct discussions be-
tween the parties’ representatives, who shall possess 
the necessary authority to resolve such matter and who 
shall record the date of first discussions. If the par-
ties’ representatives are not able to resolve such mat-
ter within five (5) business days of the date of first dis-
cussion, the parties’ representatives shall immediately 
inform senior executives of the parties in writing that 
resolution was not effected. Upon receipt of such no-
tice, senior executives of the parties shall meet within 
five (5) business days to endeavor to reach resolution. 
If the dispute remains unresolved after fifteen (15) days 
from the date of first discussion, the parties shall sub-
mit such matter to the dispute mitigation and dispute 
resolution procedures selected herein.

Disputes not settled by such direct discussions may be 
referred, under the “dispute mitigation and dispute reso-
lution procedures” in article 12.3, either to a project neu-
tral or to a dispute review board, or may be submitted 

directly to mediation and then ultimately to either arbi-
tration or court litigation, where costs will be borne by 
the nonprevailing party.67

3. Standing Project Neutral
The concept of a standing project neutral contemplates 
that one or a number of individuals shall be either identi-
fied in the contract or later appointed pursuant thereto, 
and shall be on call to assist the parties in agreeing upon 
dispute resolution procedures, facilitating negotiation, 
mediating disputes, rendering recommended proposals 
for settlement, and otherwise relentlessly pushing settle-
ment.68 Perhaps the most important role for a project 
neutral is early neutral evaluation of the facts and law 
governing a dispute in order to give parties the neutral’s 
nonbinding view on the merits of the dispute. The trend in 
favor of a standing project neutral constitutes a rejection 
of the historic role of the design professional as the key 
party to whom disputes should be initially referred for a 
nonbinding decision.

4. The “Initial Decision Maker”
One significant change made by the American Institute 
of Architects in its A201-2007 General Conditions of the 
Contract for Construction was to allow parties to remove 
the architect of record from its historic role as the profes-
sional peace keeper and initial decider of disputes between 
the owner and contractor, and to authorize the parties to 
appoint their own initial decision maker to whom disputes 
initially are to be submitted. Giving the parties the right 
to appoint a third party to act in the architect’s stead was 
an extraordinary alteration in traditional construction in-
dustry relationships, which had existed for 120 years under 
standard construction industry contract documents. From 
the 1888 Uniform Contract until the 2007 AIA A201 Gen-
eral Conditions, the architect of record exercised a strong 
hand in resolving disputes between the owner and con-
tractor over scope of work, design document intent, and 
termination for default disputes.69 The architect’s retreat in 
2007 from its historical initial dispute resolution role was 
explained by the distinguished American lawyer and dis-
pute resolver Carl M. Sapers of Boston, as follows:

Very few contractors or subcontractors today would 
put their trust in the disinterestedness of the architect. 
A number of factors have brought about  this change. 
One factor was certainly the increased complexity of 
construction projects, which made more convincing 
any challenge to the architect’s judgment. . . . Perhaps 
the most significant change, however, has been the 
change in the way professionals now fit into American 
society. At least until World War II, doctors, lawyers, 
and architects, as members of the “learned profes-
sions,” operated with broad independence and with the 
broad respect of the community. In general, they were 
recognized as pursuing professional interests rather 
than personal enrichment. That independence, applied 
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to the construction industry, gave the architect the 
special standing to resolve disputes in a fashion which 
both sides accepted as disinterested.70

A second important factor leading to this change un-
doubtedly was the architect’s discomfort in being asked 
to opine on contract disputes requiring significant legal 
expertise and evaluation, such as those involving the 
“materiality of breaches” and the existence of just cause 
supporting contract terminations for default. Such legal 
implications in the initial decision maker’s (IDM) role are 
apparent in the AIA’s 2007 empowerment of the IDM to 
request additional supporting data, reject claims, approve 
claims, suggest compromises, or advise the parties to uti-
lize other dispute resolution processes.

Today, only if the parties fail to appoint an initial deci-
sion maker will the architect retain that role. Section 15.2 
of AIA Document A210 (2007) provides that the architect 
will serve as the initial decision maker if no third party is 
appointed to serve in that capacity. In the future it is prob-
able that the construction industry may shift the IDM role 
toward that of a project neutral, dispute review board, or 
expert determiner.

5. Standing Dispute Review Board
Under the impetus of the American Society of Civil En-
gineers and the Dispute Review Board Foundation, many 
civil projects in the United States today are awarded un-
der contract provisions that require the parties to estab-
lish, at the beginning of the project, a standing dispute 
review board to which all disputes arising on the project 
will be submitted for nonbinding determinations.71 Board 
members designated by the parties typically have both 
substantive and procedural expertise. According to the 
Dispute Review Board Foundation,72 the dispute review 
board process has achieved extraordinary results in which 
more than 98 percent of more than a thousand projects 
on which the DRB process has been invoked were com-
pleted without resort to arbitration or litigation.73

6. Expert Determination
Even where standing neutrals may not be appropriate, 
expert recommendation and determination of disputes 

may still be appropriate on an ad hoc basis. This concept 
has been advocated for more than thirty years by the In-
ternational Chamber of Commerce.74 According to one 
commentator,

The expert should, as soon as possible after . . . con-
sulting with the parties, prepare a provisional time  
table for the conduct of the expertise proceedings. . . . 
The ultimate task of the expert is to issue a written ex-
pert’s report in which he denoted the findings that he 
made within the limits of his mission statement. This 
report can only be issued once the expert has heard the 
parties and/or allowed the parties to make written sub-
missions. The expert’s report will not be binding upon 
the parties unless the parties agree otherwise.75

This expert determination process bears similarities to 
court appointment of experts under rule 706 of the Fed-
eral Rules of Evidence, and to court appointment of a 
special master under rule 53 of the Federal Rules of Civil 
Procedure to, inter alia, hold trial proceedings and make 
or recommend findings of fact and conclusions of law on 
issues to be decided by the court without a jury.

7. Mediation
Where neither informal nor structured negotiations result 
in settlement, parties frequently invoke the assistance of 
a third-party mediator to assist them in the dispute reso-
lution process. The world’s administrators and judiciary 
have been supportive of this trend.76 Success frequently 
depends upon the quality of the mediator selected, the 
parties’ preparation, the extent of document and other 
discovery prior to mediation, and other factors.77 Media-
tors who practice mere shuttle diplomacy are viewed as 
less effective than evaluative mediators—those who un-
derstand the construction industry and offer meaningful 
insight and risk analysis to the parties based on the rel-
evant facts, applicable law, and practical considerations. 
The evaluative mediation process allows the parties them-
selves to retain control over settlement but affords the 
parties the benefit of perspectives brought to the process 
by the mediator.78 The broad international acceptance of 
mediation recently was confirmed in 2008 by the Europe-
an Union Mediation Directive,79 which requires member 
states, by 2011, to give formal recognition to mediation 
as a part of their justice systems. Although in the United 
States mediation and conciliation frequently are deemed 
to be synonymous and used interchangeably, the concept 
of conciliation in international construction clearly con-
templates an evaluative process rather than mere shuttle 
diplomacy.80 As explained by a British commentator:

[T]he difference between mediation and conciliation lies 
in the role played by the neutral party. In one, he simply 
performs the task of persuading the parties in dispute to 
change their respective positions in the hope of reach-
ing a point at where those positions coincide, a form of 
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shuttle diplomacy without actively initiating any ideas 
as to how the dispute might be settled. In the other 
method, the neutral party takes a more active role prob-
ing the strengths and weaknesses of the parties’ cases, 
making suggestions, giving advice, finding persuasive 
arguments for and against each of the parties’ positions, 
and creating new ideas which might induce them to set-
tle their dispute. In this latter method, however, if the 
parties fail to reach agreement, the neutral party him-
self is then required to draw up and propose a solution 
which represents what, in his view, is a fair and reason-
able compromise of the parties. This is the fundamental 
difference between mediation and conciliation.81

One growing use of mediation is in prehearing manage-
ment of litigation or arbitration that focuses on resolu-
tion of disputes over acceptable discovery plans.82 Such 
disputes in large, complex cases can involve myriad prob-
lems, such as those related to document exchanges, elec-
tronic discovery of documents, and number and scope of 
depositions. Some trial courts appoint mediators or spe-
cial masters to facilitate, hear, and resolve such disputes in 
the interest of moving cases along toward trial.

8. Adjudication
The adjudication dispute resolution process has its origins 
in the United Kingdom’s Housing, Grants, Construction 
and Regeneration Act of 1996, which requires construc-
tion disputes to be submitted promptly to an adjudicator 
for an initial decision that is binding until completion of 
the project, and subject to challenge only thereafter. The 
objective of the adjudication process is to keep the parties 
working and monies flowing through to contract comple-
tion without interruption. Adjudication thus has been de-
scribed as the “pay now, argue later” approach. It has had 
a highly satisfactory reception in the United Kingdom 
and is being recommended in some quarters for adoption 
here in the United States.83 The perceived advantages of  
adjudication are its ability to keep money flowing pend-
ing completion of the project, its relative economy, and 
the high frequency of acceptance of recommendations of 
respected adjudicators and the significant reduction in lit-
igation. In a broad sense, the same advantages can be of-
fered by the project neutral and IDM if the parties agree.

9. Minitrials and Miniarbitrations
Parties may agree to participate in nonbinding minipro-
ceedings in which judges or arbitrators offer recommend-
ed nonbinding decisions either on selected issues or on the 
entire matter based on limited admission of evidence and 
arguments of counsel.84 The matter or issues in dispute 
often are submitted on either affidavits, expert reports, 
or memoranda, and on the taking of limited testimony. 
Like all other evaluative nonbinding recommendations 
of third-party neutrals, the minitrial or miniarbitration 
offers a nonbinding third-party perspective on the likely 
outcome of matters in dispute.

10. Arbitration
Arbitration,85 the dominant dispute resolution process 
in the construction industry for well over a hundred 
years, is no longer the ADR option mandated by indus-
try contract forms for binding resolution of construc-
tion disputes.86 But arbitration still is widely used and 
by no means has been consigned to the dust bin of his-
tory. Fixes to address the construction industry’s dis-
satisfaction with binding arbitration already are being 
proposed.87 Parties who continue to use arbitration are 
those who know how to assure its efficiency and cost-
effectiveness.88 Critical elements in assuring satisfactory 
use of arbitration are (1) precontract planning for con-
flict management with competent counsel;89 (2) drafting 
a well-thought-out arbitration agreement that confirms 
applicable law90 and rules,91 and defines the powers of 
the arbitrators92 and other conditions; (3) selecting arbi-
trators with requisite skill and expertise in construction 
industry practices, construction law, and case manage-
ment; (4) filing (or otherwise making early disclosure of) 
detailed statements of claims and defenses; (5) requiring 
information exchanges and limiting document and de-
position discovery to the issues;93 (6) encouraging pre-
hearing dispositive motions; (7) promoting joinder of 
parties; (8) creating set points for exploration of settle-
ment before the arbitration hearing;94(9) permitting ef-
fective arbitrator control of the hearing; (10) allowing 
use of written witness statements and affidavits, subject 
to live cross-examination; (11) using a chess-clock pro-
cedure to control hearing time; (12) requiring written 
expert reports and rebuttals,95 subject to live cross-exam-
ination; (13) requiring a reasoned award addressing all 
issues presented for determination; and (14) providing 
for appeal to an appellate arbitrator where there is con-
cern over the limited statutory scope of judicial review.96 
Selection of arbitrators who are experts in the substan-
tive law of construction (to reach a correct decision) and 
procedural management of cases (to control and move 
the hearing along to expeditious conclusion), and who 
possess the trust and respect of the parties is critical to 
the parties’ ultimate willingness to accept any award.97 
Definition of arbitrator powers and parameters of the 
arbitration process also is vital. Careful delineation of 
issues to be submitted to and decided by the arbitrators 
is essential. Agreement on arbitration rules—which can 
vary considerably98—is imperative.

Today, counsel for parties intending to arbitrate large 
and expensive matters typically follow the “party appoint-
ment” process, under which each party selects one arbitra-
tor, and the selected arbitrators appoint a third as chair 
(all three arbitrators being deemed and treated as “neu-
trals” throughout the proceedings).99 That process offers 
the parties the greatest confidence that the right arbitra-
tors have been selected to hear their particular disputes. 
Counsel also focus on defining the remedy parameters 
(e.g., high/low limitations on awards, “baseball” arbitra-
tion, elimination of punitive damages, award of attorneys’ 
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and suitable for resolution of complex  
disputes will continue to evolve.

fees to the prevailing party, etc.), powers of the arbitra-
tors, and the issues to be decided. Arbitration agreements 
sometimes place limits on damages or other remedies 
that can be awarded by the arbitrators. Where damages 
or remedies are not limited and where the arbitrators are 
empowered to decide “all disputes under the contract or 
arising out of the breach thereof,” the arbitrators are ac-
corded extraordinarily broad discretion to fashion equi-
table remedies.100

One major concern often raised against binding arbi-
tration is the limited right to overturn an adverse arbitra-
tion award. Under the Federal Arbitration Act, parties 
may not enlarge by agreement the scope of statutory ju-
dicial review or the grounds for award vacation.101 Under 
some state laws not preempted by the Federal Arbitration 
Act under the Commerce Clause of the US Constitution, 
parties’ power to enlarge the statutory scope of judicial 
review still is permissible.102 To avoid this issue entirely, 
parties are beginning to use an appellate arbitrator pro-
cess under which parties maintain full control over the 
scope of review of an arbitration award.103 Illustrative is 
rule (D) of the JAMS Optional Arbitration Appeal Pro-
cedure, which provides, “The Appeal Panel will apply the 
same standard of review that the first-level appellate court 
in the jurisdiction would apply to an appeal from the trial 
court decision.”104 This is the wave of the future.

Expect an Evolution of Methods
The construction industry for over a century has been at 
the forefront of American utilization of ADR. The global 
construction industry, today as in past generations, de-
mands efficient, cost-effective, and innovative ADR. Rap-
id resolution ADR methods satisfying those demands and 
suitable for resolution of complex disputes will continue 
to evolve. ADR no longer is the humorist’s acronym for 
“another day ruined,” but rather the industry’s acronym 
for “another dispute resolved.” At the heart of these rapid 
resolution methods are found carefully structured pro-
cesses, efficient case administration, and skilled experts 
who serve as impartial facilitators, project neutrals, in-
dependent decision makers, adjudicators, mediators, and 
arbitrators. Those who regard ADR as less attractive than 
court litigation often are those who were unwise in select-
ing unsuitable processes and procedures, unskilled neu-
trals, or inefficient case administrators. Although some 

US industry participants (typically those who view their 
last ADR as “unsuccessful”) still take their disputes to 
court, ADR throughout history has served the construc-
tion industry well.

Those who still regard litigation as their dispute resolu-
tion option of choice may wish to reflect again upon the 
advice offered to the American legal profession in 1985 by 
US Supreme Court Chief Justice Warren E. Burger:

My overview of the work of the courts from a doz-
en years on the Court of Appeals and now sixteen in 
my present position, added to twenty years of private 
practice, has given me some new perspectives on the 
problems of arbitration. One thing an appellate judge 
learns very quickly is that a large part of all litigation 
in the courts is an exercise in futility and frustration. A 
large proportion of civil disputes in the courts could 
be disposed of more satisfactorily in some other way. 
. . . My own experience persuades me that in terms of 
cost, time and human wear and tear, arbitration [and 
all ADR] is vastly better than conventional litigation 
for many kinds of cases.105

Among those “many kinds of cases” best suited for ADR 
are large and complex engineering and construction cases. 
Arbitration still can be efficient in cost and equitable in 
result, and can and will continue to serve the construction 
industry as a preferred nonjudicial binding ADR method. 
As for nonbinding ADR, Chief Justice Burger reminds 
us of the obligation of the legal profession to serve as 
“healers of human conflict.” This obligation demands the 
selection of ADR methods that will “produce an accept-
able result in the shortest possible time, with the least pos-
sible expense and with a minimum of stress on the par-
ticipants,” because “that is what justice is all about.”106  

Endnotes
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I would propose that there be a Committee appointed to pre-
pare a form of contract to be adopted by the American Insti-
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and will bring out the contractor as he ought to be brought 
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60. US Army Corps of Eng’rs, Commander’s Policy Memo-
randum No. 11 (Aug. 1990). For an interesting article on infor-
mal negotiation, see Jay Folberg, Negotiation Lessons from the 
Pawn Shop, 8 JAMS Disp. Resol. Alert (Spring 2008) (writ-
ten by the former dean of the University of San Francisco Law 
School, and discussing what the author learned by watching his 
father run a pawn shop in East St. Louis).

61. Current Practices in the Use of Alternative Dispute Reso-
lution, Legal Research Digest 50 (US Transp. Research Bd., 
Oct. 2008, updated Sept. 29, 2009).

62. See, e.g., Embrey v. United States, 17 Cl. Ct. 617 (1989) 
(noting that different perspectives on the adequacy of the con-
tractor’s performance led to a deterioration of jobsite relation-
ships that caused the contractor’s superintendent to describe the 
government’s contracting officer in correspondence as an “ar-
rogant jerk,” “a bully,” “a running sore of malcontent,” and “an 
individual who won’t change, without the pain and suffering he 

apparently needs.”).
63. See James Groton, The Progressive or “Stepped” Ap-

proach to ADR: Designing Systems to Prevent, Control, and 
Resolve Disputes, in Construction Dispute Resolution Hand-
book (1997).

64. See generally supra note 54; 5 Dep’t of Def., Contract 
Pricing Reference Guide § 1.2 (2000) (guidance to government 
negotiators); Ava Abramowitz, Architect’s Essentials of 
Contract Negotiation (2d ed. 2009) (a comprehensive guide to 
negotiation principles, tools, and techniques); X. M. Frascogna 
Jr. & H. Lee Hetherington, The Lawyer’s Guide to Nego-
tiation: The Strategic Approach to Better Contracts and 
Settlements (2001); Robert A. Rubin, The Ethical Negotiator: 
Ethical Dilemmas, Unhappy Clients, and Angry Third Parties, 26 
Constr. Law. 12 (Summer 2006).

65. See ICDR Guidelines for Arbitrators Concerning 
Exchanges of Information (May 2008). See also supra note 27, 
§ 1:8 (2008):

A prime cause of construction disputes is insufficient knowl-
edge held by either or both parties to the dispute. The more 
facts that can be placed on the table, the more discernable the 
solution to the problem. In fact, information exchange is at 
the heart of construction dispute resolution because, in most 
instances, the truth of the matter will usually be found in the 
contemporaneous documentation. The starting place to pro-
vide for the exchange and communication of data relative to 
the dispute is in the construction contract itself. The contract 
may require that the parties prepare, maintain, and preserve 
certain categories of records and other sources of informa-
tion with respect to the project—for example, tender estimates, 
accounting records, job meeting minutes, change order logs, 
reports of weather conditions, and test reports. More to the 
point, the contract can require that these categories of docu-
ments be presented to the other party as a contractual condi-
tion to assert a claim. It will be easier and far more economi-
cal for the parties to exchange information and documents at 
this early stage of the dispute rather than under the formal 
requirements of discovery in the context of a lawsuit or even 
arbitration.
66. See supra note 48, at 5, 7.
67. For a notable recent opinion interpreting “prevailing 

party” and addressing other construction issues, see Weitz Co. v. 
MHWashington, 2011 WL 43620 (8th Cir., Jan. 7, 2011).

68. See Kenneth C. Gibbs, Five Tips on Educating Your Cli-
ents About Project Neutrals, 1 JAMS Global Constr. Solu-
tions 2 (Fall 2008); Linda Debene, Assisted Solutions by Neu-
trals to Common Project Challenges, 3 JAMS Global Constr. 
Solutions 10 (Fall 2010).

69. See Philip L. Bruner, The “Initial Decision Maker”: The 
New Independent Dispute Resolver in American Private Building 
Contracts, 27 Int’l Constr. L. Rev. 375 (Summer 2010).

70. Carl M. Sapers, In with the Initial Decision Maker, 3 
JAMS Global Constr. Solutions 12 (Winter 2010). See also 
supra note 42, at 8, 13 (“Notwithstanding tradition, the quasi-
adjudicative role of the design professional has been controver-
sial, especially in light of the multiple roles and allegiances of 
design professionals. For example, many of the ABA Forum 
survey responses indicated that a substantial majority of design 
professionals and contractors agreed that design professional 
decisions should not be final and binding, unless the parties so 
agreed after the dispute had arisen” (citing as authority Dean B. 
Thomson, Arbitration Theory and Practice: A Survey of AAA 
Construction Arbitrators, 23 Hofstra L. Rev. 137 (Fall 1994))).

71. See Duncan Glaholt, Reviewing Dispute Review Boards, 
3 JAMS Global Constr. Solutions 7 (Fall 2010); Daniel Mc-
Millan & Robert A. Rubin, Dispute Review Boards: Key Issues, 
Recent Case Law and Standard Agreements, 25 Constr. Law. 14 

Published in The Construction Lawyer, Volume 31, Number 2, Spring 2011 © 2011 by the American Bar Association. Reproduced with permission. All rights reserved. This information or any portion  
thereof may not be copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association.  13



(Spring 2005) (“expanding use of DRBs on major construction 
projects requires that construction lawyers become more famil-
iar with the DRB process, standard DRB agreements, and the 
varied roles lawyers may play in the DRB process”).

72. See Disp. Resol. Bd. Found., www.drb.org.
73. See generally Hinchey & Harris, supra note 27, § 1:10.
74. See ICC Rules for Expertise, ICC Pub. 649 (effective 

Jan. 1, 2003). See also Donald Marston, Final and Binding Ex-
pert Determinations as an ADR Technique, 18 Int’l Constr. L. 
Rev. 213 (Apr. 2001); Hinchey & Harris, supra note 27, § 1:16.

75. Nael G. Bunni, The FIDIC Forms of Contract 460 (3d 
ed. 2005).

76. See, for example, the new European Union Mediation Di-
rective, IP/08/628 (Apr. 23, 2008). In a March 29, 2008, speech 
supporting mediation, England’s Lord Chief Justice, Lord Phil-
lips, exclaimed: “It is madness to incur the considerable expense 
of litigation . . . without making a determined attempt to reach 
an amicable settlement. The idea that there is only one just result 
of every dispute, which only the court can deliver is, I believe, 
often illusory. . . . Parties should be given strong encouragement 
to attempt mediation before resorting to litigation.”

77. See Douglas S. Oles, Ten Common Reasons for Failure in 
a Mediation, 3 JAMS Global Constr. Solutions 1 (Fall 2010); 
Paul M. Lurie, Using Failure Analysis to Design Successful Me-
diations, 3 JAMS Global Constr. Solutions 1 (Fall 2010); 
Deborah S. Ballati, Success in Claims Resolution and Mediation: 
The Insurance Component, 4 JAMS Global Constr. Solutions 
1 (Winter 2011).

78. See Stephen B. Goldberg & Margaret L. Shaw, The Se-
crets of Successful (and Unsuccessful) Mediators, 8 JAMS Disp. 
Resol. Alert (Winter 2008); Scott R. Belhorn, Settling Beyond 
the Shadow of the Law: How Mediation Can Make the Most of 
Social Norms, 20 Ohio St. J. on Disp. Resol. 981 (2005); Rob-
ert J. Gomez, Mediating Government Contract Claims: How Is It 
Different, 32 Pub. Cont. L.J. 63 (Fall 2002). See also Hinchey & 
Harris, supra note 27, § 1:9.

79. European Union Mediation Directive, PI/08/628 (Apr. 
23, 2008). See also Joe Tirado, The European Mediation Direc-
tive, 3 JAMS Global Constr. Solutions 12 (Fall 2010); Hubert 
Andre-Dumont, The New European Directive on Mediation—Its 
Impact on Construction Disputes, 26 Int’l Constr. L. Rev. 117 
(Spring 2009).

80. See ICC ADR Rules (July 2001); UNCITRAL Concili-
ation Rules (Dec. 1989).

81. See Bunni, supra note 75, at 443. See also Hinchey & 
Harris, supra note 27, § 1:9.

82. Mediation can be effective in litigation and arbitration as 
an effective case management process by which to reach consen-
sus of the parties on deposition discovery, scheduling, hearing 
time allotted to each party, and how the case otherwise might 
most efficiently be tried. See Laurence M. Watson Jr., The Case 
for Mediated Case Management, 1 Am. J. of Mediation 1 (2007) 
(“‘Process debates’ are procedural arguments that seem to erupt 
and flourish in complex cases. They can involve a wide range 
of peripheral issues. They are always focused on the litigation 
process (the way we are going to argue) rather than the subject of 
the lawsuit (what we are arguing about).”).

83. See Michael Jaffe & John McHugh, U.S. Project Dis-
putes: Has the Time to Consider Adjudication Finally Arrived?, 
62 Disp. Resol. J. 51 (July 2007). See also Doug Jones, Is Adju-
dication the Holy Grail?, 2 JAMS Global Constr. Solutions 9 
(Spring 2009); Harvey J. Kirsh, “Adjudication” as a Method of 
Resolving Construction Disputes, 1 JAMS Global Constr. So-
lutions 6 (Fall 2008); Robert Fenwick Elliot, 10 Days in Utopia, 
27, The Arbitrator & Mediator 57 (2008); His Honour Hum-
phrey J. Lloyd, Adjudication: A Public Law Response (unpub-
lished paper presented to the Canadian College of Construction 
Lawyers, June 3, 2006); Doug Jones, Adjudication—Should It 

Be Encouraged? (unpublished paper presented to the Society of 
Construction Law of England and Wales, Oct. 7, 2008).

84. See Jon T. Anderson & G.W. Snipes, Stretching the Con-
cept of Mini-Trials: The Case of Bechtel and the Corps of Engi-
neers, 9 Constr. Law. 3 (Apr. 1989); Paul F. Geller, When the 
Walls Come Tumbling Down: A Call for ADR in the CIC, 13 Con-
str. Law. 12 (Jan. 1993) (“If the dispute cannot be prevented and 
cannot be resolved through negotiation, mediation or DRBs, the 
parties can consider the innovative procedure known as the mini-
trial. The mini-trial is a hybrid process, combining elements of ne-
gotiation, mediation and adjudication—and may be particularly 
useful where the parties are at negotiation impasse.”).

85. For an overview of the construction industry arbitration 
process, see generally 6 Bruner & O’Connor on Construction 
Law, supra note 15, §§ 20:2 et seq. See also Hinchey & Harris, 
supra note 27, §§ 20:1 et seq.; The College of Commercial Ar-
bitrators, Guide to Best Practices in Commercial Arbitra-
tion (2006).

86. See Thomas J. Stipanowich, Arbitration: The Choice Is 
Yours!, 3 JAMS Global Constr. Solutions 7 (Winter 2010).

87. See The College of Commercial Arbitrators, Proto-
cols for Expeditious, Cost-Effective Commercial Arbitra-
tion (2010); Thomas J. Stipanowich, Revelation and Reaction: 
The Struggle to Shape American Arbitration, in Contemporary 
Issues in International Arbitration and Mediation: The 
Fordham Papers (2010); Richard Chernick & Zela Claiborne, 
What Providers Can Do to Promote Efficiency, Nat’l L.J., Nov. 
22, 2010 (“As criticism of costly arbitration has grown stronger, 
some providers are also responding by offering more than one 
kind of arbitration procedure and revising their rules with the 
goal of helping parties design a process to fit the case.”).

88. See Zela Claiborne, Designing a Cost-Effective Construc-
tion Arbitration, 3 JAMS Global Constr. Solutions 10 (Spring 
2010); Stipanowich, supra note 86, at 7; Michael Timpane & 
Linda Debene, Reshaping ADR Strategies for Today’s Global 
Engineering and Construction Market, 2 JAMS Global Constr. 
Solutions 1 (Summer 2009).

89. See Celeste M. Hammond, The (Pre) (As)Sumed “Con-
sent” of Commercial Binding Arbitration Contracts: An Empiri-
cal Study of Attitudes and Explanations of Transactional Law-
yers, 36 J. Marshall L. Rev. 589 (Spring 2003) (“The thesis of 
this article is not that transactional attorneys perpetrate legal 
malpractice when they advise business clients about predispute 
arbitration provisions. Instead, the thesis is that where the law-
yer, as advisor/counselor, is egregiously incorrect in her own 
understanding and expectations, the client has not “knowingly” 
assented to arbitration and the agreement to arbitrate is not le-
gally enforceable.”).

90. See James F. Nagle, ADR in Federal Contract Disputes: 
What Law Applies?, 4 JAMS Global Constr. Solutions 13 
(Winter 2010) (addressing prime and subcontract issues over law 
applicable in federal procurements).

91. See, e.g., JAMS Construction Arbitration Rules, JAMS 
Construction Rules for Expedited Arbitration, and JAMS Rules 
for International Arbitration and International Mediation at 
www.jamsadr.com; AAA Construction Industry Arbitration 
Rules (regular track, fast track, and large complex case pro-
cedures), AAA Construction Industry Mediation Rules, and 
ICDR International Arbitration and Mediation Rules at www.
adr.org.

92. See David Co. v. Jim W. Miller Constr. Inc., 444 N.W.2d 
837 (Minn. 1989) (upholding an arbitration award, held to be 
authorized by an arbitration clause covering “all claims, disputes 
and other matters in questions . . . arising out of or relating to 
the contract documents or the breach thereof” that required the 
contractor to buy the defectively built project at the developer’s 
full resale price).

93. See JAMS, Recommended Arbitration Discovery 

Published in The Construction Lawyer, Volume 31, Number 2, Spring 2011 © 2011 by the American Bar Association. Reproduced with permission. All rights reserved. This information or any portion  
thereof may not be copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association.  14



Protocols (2009). See also 2010 Revised IBA Rules of Evi-
dence for International Arbitration; Nathan O’Malley, An 
Annotated Commentary on the 2010 Revised IBA Rules of Evi-
dence for International Arbitration, 27 Int’l Constr. L. Rev. 461 
(Oct. 2010). See also Richard Chernick, Discovering New Ways 
to Make Arbitration More Attractive, The Recorder (Apr. 12, 
2010) (discussing new rules for streamlining the discovery pro-
cess proposed by international ADR groups).

94. See Harvey J. Kirsh, Arbitration & Settlement, 4 JAMS 
Global Constr. Solutions 10 (Winter 2010).

95. See Jesse B. Grove III, An Arbitrator’s Tips on Experts 
to Avoid, 2 JAMS Global Constr. Solutions 1 (Spring 2009); 
Barry Brower, Paul Ficca & Neil Gaudion, Why Is an Expert’s 
Evolving Role Important in the Construction Arbitration Pro-
cess?, 2 JAMS Global Constr. Solutions 1 (Spring 2009).

96. See Optional Arbitration Appeal Procedure, JAMS (2003), 
available at www.jamsadr.com.

97. See John W. Hinchey, Selecting Qualified Arbitrators Is 
the Key to Success in International Construction Cases, 1 JAMS 
Global Constr. Solutions 1 (Fall 2008); Michael J. Altschuler, 
Arbitrating Before a Non-Attorney Construction Industry Neu-
tral, 63 Disp. Resol. J. 60 (Jan. 2009).

98. See, e.g., JAMS Expedited Construction Arbitration 
Rules; “Fast Track” Procedures of AAA Construction Industry 
Arbitration Rules and Mediation Procedures. See also Jesse B. 

Grove III, New Rules for Expedited Construction Arbitration in 
the United States, 24 Int’l Constr. L. Rev. 136 (Spring 2007).

99. See Hinchey, supra note 97, at 1; Christopher R. Seppala, 
Obtaining the Right International Arbitral Tribunal: A Practitio-
ner’s View, 25 Int’l Constr. L. Rev. 198 (Spring 2008).

100. See David Co. v. Jim W. Miller Constr., Inc., 444 N.W.2d 
836 (Minn. 1989) (upholding an arbitration award requiring the 
contractor to buy from the owner/developer the defectively built 
project at the full resale price that the owner/developer would 
have received if the project had been properly constructed, even 
though the resale price was well in excess of the contractor’s con-
struction price).

101. See Hall Street Assocs. LLC v. Mattel, 552 U.S. 576, 128 
S. Ct. 1396, 170 L. Ed. 2d 254 (2008) (holding that parties could 
not enlarge by agreement the scope of judicial review of arbitra-
tion awards under the Federal Arbitration Act).

102. See Cable Connection, Inc. v. DIRECTTV, Inc., 44 Cal. 
Rptr. 4th 1334 (Cal. 2008) (holding that parties may enlarge by 
agreement the scope of judicial review of arbitration awards un-
der the California Arbitration Act).

103. See Optional Arbitration Appeal Procedure, JAMS (June 
2003), available at www.jamsadr.com.

104. Id. at 2.
105. Burger, Remarks, supra note 29.
106. Id.

Published in The Construction Lawyer, Volume 31, Number 2, Spring 2011 © 2011 by the American Bar Association. Reproduced with permission. All rights reserved. This information or any portion  
thereof may not be copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association.  15



Over the last few years, arbitration as a form of alterna-
tive dispute resolution has come under considerable scru-
tiny, both within the construction industry and beyond. 
Several leading commentators have pointed out the prolif-
eration of litigation tactics and procedures in arbitration, 
which can turn arbitration into a new form of litigation.1 
These commentators have raised the question whether ar-
bitration, especially of larger disputes, offers any real cost 
advantage over litigation. The construction industry pro-
fessionals responsible for revisions to the standard form 
construction contracts have eliminated contract provi-
sions requiring arbitration of disputes, and replaced them 
with provisions making arbitration optional at the election 
of the parties.2 The American Arbitration Association 
(AAA), in response, has focused its self-evaluation and ar-
bitrator training efforts on means and techniques to make 
arbitration less costly for the parties. The AAA Construc-
tion Industry Arbitration Rules were revised in 2009 to 
include provisions that are designed to reduce the cost of 
this process, and other provisions that make it clear that 
the arbitrator or panel of arbitrators has authority to im-
plement procedures, whether identified in the AAA Rules 
or not, to achieve an “efficient and cost-effective dispute 
resolution process.”3 The College of Commercial Arbitra-
tors, a nationwide association of experienced commercial 
arbitrators, has issued a set of Protocols for Expeditious, 
Cost-Effective Commercial Arbitration, including a great 
many detailed suggestions from its members.4

In view of these developments, it is particularly appro-
priate to examine, in some detail, what cost-effective means 
in the context of arbitration, and how it can be achieved 
in the specific context of construction arbitration. How is 
cost-effectiveness to be measured? How can arbitration be 
made more cost-effective than litigation? How can some 
arbitration procedures be made more cost-effective than 
others? Who is responsible for achieving a “cost-effective 
dispute resolution process”? Who is to blame when the 
process is not cost-effective? These questions are basic, 
but their answers are complex.

Cost-effective arbitration is possible, but only if the ar-
bitrator and counsel exert control over the legal, expert, 
and arbitrator costs through continual cost-benefit analy-
sis of procedural alternatives throughout the arbitration 
process. The cost-benefit analysis requires more than the 
simple enforcement of arbitration rules. It requires the 
evaluation of alternative arbitration procedures, including 
their associated fees and fee trade-offs, and comparison to 
the costs of alternative litigation procedures. The analy-
sis is necessarily case-specific and requires the exercise of 
judgment by an experienced and well-informed arbitrator.

Judicial Economy and How It Affects the Costs of Litigation
Arbitration as an alternative to litigation has traditionally 
differed in that the costs of arbitration have been subject 
to greater control. Litigation, under either federal or state 
rules of civil procedure, is a process that is generally not 
controlled by a neutral with a primary goal of making the 

proceeding cost-effective. The litigating parties are given 
full access to the tools of discovery (interrogatories, sub-
poenas, document requests, depositions, etc.), and it is left 
to counsel to use the tools in a cost-effective manner, fre-
quently with little help from the judge except the threat of 
sanctions. Sanctions are typically used to punish parties 
for refusing to provide discovery to other parties but are 
otherwise not used as a means to make discovery cost-ef-
fective. Counsel are typically motivated by considerations 
of cost-effectiveness, i.e., they want the best result for 
their client at the lowest cost, but they often assume that 
the best strategy toward that goal is to make the litiga-
tion process as expensive for their opponents as possible. 
The choice of discovery tools then can become a matter 
of interdependent strategic decisions, in which each side 
tries to impose costs on the other, with the expectation 
that the other side will do the same, either independently 
or in retaliation. At worst, the result is a discovery process 
that looks like unregulated retaliation iterated ad nause-
um. Experience demonstrates that the threat of sanctions 
is not sufficient to keep discovery from becoming a long, 
tedious, and extremely expensive process.

Judges are generally motivated to minimize the time 
they spend on any particular case because of the time de-
mands of their dockets. Their motivation is reinforced by 
the judicial system, through many of the procedural rules 
and practices, in both state and federal courts, driven by 
considerations of judicial economy. Such considerations 
do not necessarily lead to the most cost-effective control 
of the litigation process.

The pretrial process illustrates this point in several 
ways. Pretrial rules and orders often require the parties to 
make early disclosures of the entirety of their case (con-
tentions, supporting documents, legal arguments, percipi-
ent witnesses, expert witnesses, their expected testimony, 
reports, etc.).5 These disclosures impose incremental legal 
fees at the front end of a lawsuit for two purposes. First, 
they are meant to make it easier for the judge to under-
stand and manage the case. Second, they are meant to 
promote early evaluation of the case by the parties, lead-
ing to settlement. The overall goal is judicial economy, but 
the cost of pursuing that goal may be additional legal fees 
for the parties, incurred in preparing the required disclo-
sures. This incremental cost is not necessarily cost-effec-
tive because it does not necessarily result in any offsetting 
reduction in subsequent legal fees or other litigation costs 
sufficient to create an overall reduction in the costs of the 
litigation.

Considerations of judicial economy also often result in 
the relative lack of judicial control of the discovery pro-
cess. Pretrial discovery in civil cases is recognized as a pro-
cess meant to promote the resolution of cases short of tri-
al.6 As such, it has advanced the goal of judicial economy 
by eliminating trial time, but it has imposed potentially 
substantial legal fees on the parties in the process, and it 
has imposed new costs on the judicial system, required for 
the resolution of discovery disputes. Considerations of ju-
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