| ALTERNATIVE DISPUTE RESOLUTION |

Rapid Resolution ADR

By Philip L. Bruner

For well over a century,
the American construction
industry has promoted the
nationwide use of nonjudi-
cial dispute resolution meth-
ods capable of promptly and
fairly resolving complex con-
struction disputes. Begin-
ning with early efforts of the
American Institute of Ar-
chitects, founded in 1857, an
industry initiative arose to
develop a national contract
form.! The result was the
1888 Uniform Contract, the first national standard form
construction contract drafted by the American Institute
of Architects and endorsed by the National Association
of Builders (predecessor to the Associated General Con-
tractors of America). The contract form mandated two
methods for binding resolution of disputes between the
owner and contractor: (1) the architect was given near
dictatorial authority to decide with finality all disputes
over “the true construction and meaning of the draw-
ings and specifications™ and issues regarding existence
of “sufficient grounds” to justify owner termination of
the contract for cause;® and (2) the architect’s decisions
regarding computation of payment for delays or for au-
thorized change orders, when timely “dissented” from by
the aggrieved party, could be referred to binding arbitra-
tion before a panel of three arbitrators (one appointed by
each party plus a third selected by them). This format was
carried into the 1905 edition of the Uniform Contract to
authorize referral upon timely notice of all disputes not
settled by the architect to
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[a] Board of Arbitration to consist of one person se-
lected by the Owner, and one person selected by the
Contractor, these two to select a third. The decision of
any two of this Board shall be final and binding on
both parties hereto. Each party shall pay one-half of
the expense of such reference.*

This industry’s approach to dispute resolution employing
those dual ADR methods—empowering the architect of
record with initial dispute resolution authority subject to
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arbitration—was so successful that as late as 1967 a study
on the role of lawyers in England and the United States
concluded: “[T]he system works so well that [US] lawyers
and courts will probably remain relatively unimportant in
this sphere of conflict resolution.”*

Reasons Why the Industry Favors ADR

The American construction industry’s centuries-old love
affair with ADR arose out of a perception that private
nonjudicial dispute resolution methods were more suit-
able than court litigation for resolution of construction
disputes. In accepting that view, the industry placed it-
self in the mainstream of human dispute resolution his-
tory. ADR traces its lineage back three millennia to local
patriarchal tribunals whose judgments were accepted as
peaceful alternatives to resort to arms, dueling, or other
breaches of the peace.® About 2,400 years ago Aristotle
advised his fellow Athenians:

[1]t is equitable . . . to be willing to appeal to the judg-
ment of reason rather than violence; to prefer arbitra-
tion to the law court, for the arbitrator keeps equity in
view whereas the [court] looks only to the law, and the
reason why arbitrators were appointed was that equity
might prevail.

Historians of early Rome report that “the earliest judges
derived their judicial authority, not from the state, but
from the voluntary submission of the parties.”® This vol-
untary submission process also was a hallmark of the mer-
chant “courts” established by merchant guilds to resolve
disputes arising at trade fairs held throughout Europe in
the Middle Ages. Dispute resolution in those merchant
courts was presided over by trusted persons who were se-
lected by the parties and who dispensed equity with speed
and informality in accordance with a practical “law of the
shop” rather than the strict “law of the court.” By the
Elizabethan era of the early seventeenth century, arbitra-
tion was the preferred ADR method for resolving com-
mercial disputes under England’s law merchant—the Lex
Mercatoria. According to a treatise on the law merchant,
written in 1622 by a London merchant for the benefit of
“all judges, lawyers, merchants and all others who negoti-
ate in all parts of the world,” the ADR method ordinarily
employed to resolve commercial disputes between mer-
chants was binding arbitration:

[The] ordinary course to end the questions and contro-
versies arising between merchants is by way of Arbitre-
ment, when both parties do make choice of honest men
to end their causes, which is voluntary and in their own
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power, and therefore is called Arbitrium or of free will,
whence the name Arbitrator is derived: and these men
(by some called Good men) give their judgments by
awards, according to Equity and Conscience, observ-
ing the Custom of Merchants, and ought to be void of
all partiality of affection more nor less to the one than
to the other: having only care that right may take place
according to the truth, and that the difference may
be ended with brevity and expedition; insomuch that
he may not be called an arbitrator who (to please his
friend) makes delays and propagates their differences,
but he is rather a disturber and an enemy to justice and
truth.'

Consistent with this general tradition, arbitration was
used widely to settle commercial disputes in America even
before the American Revolution.!! It is not surprising then
that this ADR tradition led the construction industry to
became an early proponent of arbitration.

What commends ADR to the construction industry
as more suitable than litigation for the resolution of con-
struction disputes are six generally accepted perceptions.

First, construction is technologically complex.!? Con-
struction comprises a host of applied sciences, such as
architecture; the engineering disciplines of civil, soils,
structural, electrical, mechanical, and others; the materi-
als sciences that govern the extraction, formulation, and
manufacture of building materials; and principles of con-
struction and construction management that address the
practical building process. Construction’s technological
complexity is amplified by its uniqueness—most proj-
ects are unique, built to a unique design, on a unique site,
by a unique aggregation of companies, operating with-
out economies of scale in an uncontrolled environment,
where productivity is affected by weather, geology, local
labor skills and availability, local building codes, and site
accessibility.

Second, construction for generations has been and
continues to be the largest segment of the production
sector of the United States’ economy and quite likely of
the world economy. The industry comprises millions of
companies that employ many millions of people. The in-
dustry’s complexity, size, and uniqueness produce sizable
numbers of complex claims and disputes.'

Third, as a consequence of construction’s techno-
logical complexity, size, and uniqueness, American law
governing construction necessarily has become more
complex and has evolved into what some in the judiciary
describe as a “separate breed of animal.”!* Construction
law today comprises centuries-old legal theories fortified
by statutory law and seasoned by contextual legal inno-
vations reflecting broad factual “realities” of industry
experience, custom and usage, specialized language, im-
plied duties, and unique concepts of foreseeable risk al-
location perceived as invoking the “law of the shop” more
frequently than the “law of the court.”!> Construction law
addresses the complex web of legal relationships between

and among the multitude of parties involved in the con-
struction project—owners, architects, engineers, contrac-
tors, subcontractors, material suppliers, sureties, insurers,
lenders, and code officials. Those specialized relationships
in turn invoke a multitude of legal rights and remedies
arising out of common disputes, such as (1) express and
implied contractual relationships invoking implied “con-
textual” rights and duties; (2) tort relationships in the ab-
sence of contractual privity; (3) equitable principles gov-
erning surety subrogation and indemnification rights and
contractor quantum meruit recoveries; (4) statutory rights
and obligations created by statutes governing mechanics
liens, claims against surety bonds, sales of goods under
the Uniform Commercial Code, and awards of public
contracts; (5) public duties created by building codes, li-
censing laws, and health and safety laws; (6) common law

ADR traces its lineage back to local
patriarchal tribunals whose judgments

were accepted as peaceful
alternatives to resort to arms,
dueling, or other breaches of the peace.

principles unique to construction, such as those address-
ing design errors, implied obligations, and impacts of time
involving project delay, suspension, acceleration, and dis-
ruption; and (7) specialized damage concepts unique to
construction, such as the doctrines of substantial perfor-
mance, economic waste, betterment, total cost, and other
approaches to damage measurement that recognize con-
struction’s imperfect world.

Fourth, because of construction’s technological and
legal complexity and uniqueness, legal proof of causation
and quantification of damages necessarily relies heavily
upon opinion testimony of experts. This feature of con-
struction disputes indeed can be frustrating to judges
inexpert in construction and mesmerizing to jurors.'® All
too frequently the detailed factual records of construc-
tion dispute proceedings appear “formidable” to trial
finders of act!” and to reviewing appellate judges.'® Thus,
ADR, when overseen by selected peers knowledgeable
in industry customs and practices, has been viewed uni-
versally as an option superior to submission of disputes
to judges and juries inexpert in the construction process.
Judges themselves often have recognized the wisdom of
submitting complex construction disputes to knowledge-
able arbitrators or mediators rather than to the courts. II-
lustrative is the sage advice offered by one federal judge to
parties before him at a pretrial conference:
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Being trained in this field [of construction], you arein a
far better position to adjust your differences than those
untrained in [its] related fields. As an illustration, I,
who have no training whatsoever in engineering, have
to determine whether or not the emergency generator
system proposed to be furnished . . . met the specifica-
tions, when experts couldn’t agree. This is a strange bit
of logic. . .. The object of litigation is to do substantial
Jjustice between the parties litigant, but the parties liti-
gant should realize that, in most situations, they are by
their particular training better able to accomplish this
among themselves."’

Another federal judge with years of experience as a
federal district judge and federal appellate judge offered
this anecdote about juries:

I have a favorite quote about a juror who talked
about what the jury tried to do on a case: “Judge, we
couldn’t really make heads or tails of the case. We re-
ally couldn’t follow all the objections of the lawyers.
None of us believed a lot of the witnesses so we made
up our minds to disregard the evidence and decide the
case on its merits.”?

Fifth, arbitration is amenable to maintaining business
and personal relationships, and has been said to be “well-
suited to the task of blurring the distinction between vic-
tor and vanquished, so that the parties could continue
their relations within the community.”?!

Sixth, local fact finders are known on occasion to hold
views reflecting local prejudices and biases. Arbitration
can place disputes into the hands of independent impar-
tial neutrals beyond the reach of such local biases and
prejudices.”

It is no wonder, then, that the construction industry, as
well as many in the judicial process, prefer that construc-
tion disputes be resolved by arbitrators or mediators who
are (1) experienced in the construction process and appli-
cable law, (2) expert in industry practices invoking the “law
of the shop,” (3) skilled in management of construction
dispute resolution practices, and (4) beyond the influence
of local prejudices and biases. The construction industry,
for its part, employed arbitration extensively as the pre-
ferred method of binding dispute resolution throughout
much of the twentieth century, during which arbitration
maintained undiminished its historic reputation for dis-
pensing timely and cost-efficient equity. In contrast, court-
room litigation developed a generally justified reputation
as providing fact finders inexpert in construction matters;
as inefficient, untimely, and costly; and as allowing litiga-
tors all too often to demonstrate their prowess in fighting
to their client’s last dollar.® Moreover, the American judi-
ciary’s early twentieth century hostility to binding arbitra-
tion and other private dispute resolution methods, which
were said to divest courts of jurisdiction,* abated as the
industry’s use of arbitration was authorized and encour-

aged locally, nationally, and internationally by congressio-
nal enactment of the Federal Arbitration Act of 1925,%
by most states’ enactment of the Uniform Arbitration Act
of 1955,% by United Nations’ promulgation in 1958 of the
UN Convention on the Recognition and Enforcement of
Foreign Arbitral Awards,?” and, ultimately, by growing ju-
dicial support for ADR generally. By the second half of
the twentieth century, judicial hostility to arbitration had
turned to vocal support as judges with clogged trial calen-
dars recognized the practical wisdom of allowing parties
to design their own dispute resolution processes and select
their own expert dispute resolvers, and of offering strong
enforcement of parties’ dispute resolution agreements.?
Enthusiastically promoting the practical advantages
of arbitration over litigation in the late twentieth century
was Warren E. Burger, Chief Justice of the US Supreme
Court and one of the judiciary’s greatest proponents of
arbitration and ADR. In 1985 Chief Justice Burger fired
a momentous “shot heard round the legal world” in favor
of ADR when he presented this compelling advice to the
American legal profession:
The obligation of the legal profession is, or has long
been thought to be, to serve as healers of human con-
flicts. To fulfill that traditional obligation means that
there should be mechanisms that can produce an ac-
ceptable result in the shortest possible time, with the
least possible expense and with a minimum of stress
on the participants. That is what justice is all about. . . .

My overview of the work of the courts from a doz-
en years on the Court of Appeals and now sixteen in
my present position, added to twenty years of private
practice, has given me some new perspectives on the
problems of arbitration. One thing an appellate judge
learns very quickly is that a large part of all litigation
in the courts is an exercise in futility and frustration. A
large proportion of civil disputes in the courts could be
disposed of more satisfactorily in some other way. . . .

My own experience persuades me that in terms of cost,
time, and human wear and tear, arbitration is vastly
better than conventional litigation for many kinds of
cases. In mentioning these factors, I intend no dispar-
agement of the skills and broad experience of judges.
I emphasize this because to find precisely the judge
whose talents and experience fit a particular case of
great complexity is a fortuitous circumstance. This can
be made more likely if two intelligent litigants agree to
pick their own private triers of the issues. This is not
at all to bypass the lawyers; they are key factors in this
process. The acceptance of this concept has been far
too slow in the United States.”’

Chief Justice Burger’s remarks were noted widely in
both private and public sectors. Two years after publica-
tion of Chief Justice Burger’s remarks, even the federal
government, which for more than seventy years had been
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constrained by the US General Accounting Office from
using arbitration,® acted upon Chief Justice Burger’s ad-
vice. In 1987 the Administrative Conference of the United
States recommended that all federal agencies “adopt poli-
cies encouraging voluntary use of ADR in contract dis-
putes.” This recommendation led in 1990 to congressio-
nal enactment of the Administrative Dispute Resolution
Act,*? which, as amended in 1996 and now implemented
by the Federal Acquisition Regulation,* authorizes feder-
al agencies and courts to utilize all forms of ADR. Feder-
al ADR activities continue to be monitored by the Inter-
agency Alternative Dispute Resolution Working Group
established by President Clinton in 1998 to promote, fa-
cilitate, and implement ADR within federal agencies.**

Problems With Arbitration, and the Rise of New “Rapid
Resolution” ADR Initiatives

In the past two decades, arbitration as an ADR alterna-
tive to litigation has lost some of its reputation as the best
method to satisfy the construction industry’s demands
for efficient and cost-effective ADR.* This has resulted
in a stunning shift of seemingly cataclysmic proportions
away from mandatory binding arbitration and toward
nonbinding “rapid resolution” ADR methods. At the
heart of industry’s recent dissatisfaction with arbitration
has been the perceived “judicialization” of arbitration,
combined with lack of confidence in arbitrators selected
from provider lists, who on occasion demonstrated (1)
inadequate skills for management of complex cases in-
voking competing tensions between efficiency and “due
process”; (2) inadequate requisite expertise in substantive
construction law, industry practice, and arbitration hear-
ing management; and (3) inadequate time to hear a case
through to conclusion without interruption. Arbitrations
all too frequently assumed the trappings of unwanted ju-
dicial proceedings, characterized by overlawyering, unlim-
ited discovery, extensive motion practice, liberal hearing
“due process,” repeated prehearing and hearing delays,
extensive post-award disputes over confirmation of bind-
ing awards, heavy expense, and long delay in resolution.*
This “judicialization” of arbitration, combined with defi-
ciencies in arbitrator selection processes, produced a new
round of construction industry demands both for more
cost-effective, expedited, and innovative arbitration®” and
for efficient early “rapid resolution” ADR methods em-
ploying peer expertise.

In 2007, construction industry dissatisfaction with ju-
dicialized arbitration reached the boiling point, and re-
sulted in binding arbitration—for the first time in more
than 100 years—being stricken from standard construc-
tion industry contract forms as the industry’s contractu-
ally mandated dispute resolution method. In lieu of arbi-
tration, litigation was established as the dispute resolution
default option. This development created a strong incen-
tive for construction industry executives and counsel to
give careful thought, both precontract and postdispute,
about which ADR methods truly were best suited to re-

solve particular types of disputes on particular projects,
and encouraged drafting of lawyers’ rules of professional
responsibility in various jurisdictions to impose profes-
sional obligations upon counsel to inform clients about
ADR and advise them to consider ADR.* Some astute
observers suggest that ADR is advancing the industry
toward the “vanishing trial,”® which some say has im-
portant implications for the future development of con-
struction law precedent* dependent for its evolution on
published judicial decisions.*! Recognizing that ADR can
“fit the forum to the fuss,” the industry experimented with
and then promoted and formally adopted a host of new
and innovative nonbinding early intervention rapid reso-
Iution ADR methods, such as structured negotiations,
project neutrals, dispute review boards, expert determi-
nation, initial decision-maker, evaluative mediation, and
nonbinding minitrials.* A number of those new rapid
resolution initiatives have been written into the 2007 edi-
tion of the American Institute of Architects A201 Gen-

Arbitration can place disputes into the
hands of independent impartial

neutrals beyond the reach of
local biases and prejudices.

eral Conditions,® the 2007 ConsensusDocs 200 General
Conditions,* and the 2010 edition of the AIA Document
A310 Performance Bond.* Consensual early intervention
rapid resolution ADR methods now are becoming the
industry standard, with litigation remaining the ultimate
default option.

The new rapid resolution ADR initiatives are hall-
marks of a long-term trend in favor of resolving disputes
early and quickly under the control of the parties them-
selves, with or without the help of neutral experts. So-
phisticated owners and construction managers on large,
complex projects devote significant precontract planning
to develop and incorporate into contract documents vari-
ous escalating ADR dispute-filtering methods tailored to
addressing disputes by type and size. [llustrative is the so-
phisticated ADR plan developed by the joint venture of
Bechtel and Parsons Brinckerhoff, manager of Boston’s
$15 billion Big Dig project,* and included in the project’s
contract documents governing several hundred prime
contracts and subcontracts performed between 1991 and
2007. Under the traditional Massachusetts statutory ad-
ministrative appeal process, claims were to be submitted
to the district highway engineer for decision, with right
of appeal to MassHighway’s chief engineer, with further
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right of appeal to a hearing examiner for the state secre-
tary of transportation, and with the final right to com-
mence suit in Massachusetts state court either after the
chief engineer’s decision or after the secretary of trans-
portation’s decision.*” Anticipating the filing of thousands
of claims on this massive fast track project, the manager
and state DOT agreed to place a layer of ADR under-
neath the traditional claims process mandated by stat-
ute and the MassHighway standard specifications (the
“MassHighway Blue Book™).#

Arbitration as an ADR alternative to
litigation has lost some of its reputation

as the best method to satisfy the
construction industry’s demands
for efficient and cost-effective ADR.

The manager’s innovative rapid resolution ADR pro-
gram, as originally accepted by the state, focused on set-
tling disputes at the lowest project level possible prior
to entry into the statutory administrative appeal process,
through cumulative implementation of a number of
ADR methods—partnering, stepped negotiations that
moved disputes as necessary up the chain of authority
from one level to the next, and fifty-six dispute review
boards (DRBs) established under separate contracts to
make nonbinding recommendations to the secretary of
transportation on larger claims.* Midway through the
project, when it was found that around 5,000 claims
more than 300 days old remained unresolved at the proj-
ect level, the manager revised the ADR process to re-
quire disciplined structured negotiations (with detailed
claim submissions, interim claim payments, and access to
contractors’ records), evaluative mediation of unsettled
claims, and a steering committee of senior executives to
ramrod the process.” In addition, DRBs were asked to
provide nonbinding recommendations on twenty-nine
claims valued at $175 million. Reported lessons learned
suggest that the revised ADR methods of structured ne-
gotiations and mediation, which resolved around $500
million in claims, were successful due to parties’ com-
mitment to the process, full disclosure and vetting of is-
sues, senior decision-maker participation, and evaluative
mediation by effective mediators.*

So what is the full range of modern ADR methods
now accepted by the construction industry? The full range
comprises a continuum—running from informal to for-
mal—of at least ten alternate dispute resolution methods
short of the ultimate sanction of binding litigation war.
These ten most widely used construction industry ADR

options available for use alone or in tandem with others
on any project follow.

1. Informal Discussionl Partnering: The “Hot Tub”
Method

Used since time immemorial,*® direct effective communi-
cation through informal reasoned discussion is the begin-
ning point in every effort to resolve a dispute.®* Whether
this beginning takes place between disputing parties at the
project, on the golf course, in a health club’s hot tub, or
just over dinner, the objective is to encourage senior au-
thorized persons to talk through their disputes and to set-
tle them promptly. This hallmark of construction ADR
works so long as parties communicate well and engage in
principled negotiation. There are no rules applicable to
this option other than principled negotiation, ethical con-
duct,> patience, sensitivity,® good humor, careful listen-
ing, and a reasoned evaluation of risks.

One construction industry innovation of the 1990s
that encourages improved communication through in-
formal discussion between and among decision makers
is partnering.’’ Although partnering is not itself an ADR
method, its partnering workshops contribute positively to
dispute resolution by promoting good working relation-
ships among parties,”® and encourages in a nonadver-
sarial atmosphere early agreement on ADR methods for
governing avoidance and resolution of future disputes.”
Prompt resolution of disputes is a fundamental precept
of the spirit of partnership, a philosophy expressed in 1990
by the commanding general of the US Army Corps of
Engineers as follows:

The Corps of Engineers must be part of a partnership
among the people we work with and those we serve. In
the spirit of partnership, we must emphasize common
interests, cooperative working relations, communica-
tion, and understanding. This calls for new ways to deal
with conflict. I believe that ADR offers management
tools for dealing effectively with conflict while avoiding
expense and delay of adversarial proceedings.*

Partnering is used today on many large projects. As con-
firmed recently by the US Transportation Research Board:

Partnering has become a common practice on large con-
struction projects both within and outside of government,
and many transportation agencies have used it in large or
complex projects. Technically, partnering is a dispute avoid-
ance process, rather than a dispute resolution method; it
entails committing to use a process that seeks to change the
attitude and the relationship between parties to a long-term
contract or other relationship to promote recognition and
achievement of mutual beneficial goals.*!

2. Structured Negotiations
Because personalities®” and lack of adequate information
are prime causes for the failure of informal settlement
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negotiations at the project level, construction contracts
frequently include an ADR clause imposing, as the first
among various methods, a disciplined structured nego-
tiation process. This ADR method establishes a formal
timely dispute resolution procedure (1) for full disclosure
and prompt exchange of information, (2) for timely com-
mencement and conduct of project-level negotiations
(sometimes with a mediator chaperone or facilitator),
and, if needed, (3) for moving negotiation up to succes-
sive levels of higher management in the parties’ respec-
tive organizations before turning a dispute over to third
parties either for a nonbinding recommendation or for a
binding decision.® Successful negotiators always seek a
win/win solution and to keep the high road.®* Structured
negotiation provisions typically mandate exchanges of
documents and other information prior to commence-
ment of negotiations.®

The process by which structured negotiations are to be
conducted must be agreed on by the parties, usually either
in the contract or by postcontract agreement. Like the
structured negotiation plan on the Big Dig, such an agree-
ment may contain a host of other provisions relevant to
the negotiation, such as interim provisional payments,
claim submission requirements, claim evaluation com-
mitments, access to records and information, timelines
for moving negotiation forward, negotiation participants
and their authority to settle, possible mediator assistance,
and oversight by senior management to assure compli-
ance with respective negotiation process obligations.®
Conversely, such agreements need not be complicated.
One illustration of an uncomplicated structured negotia-
tion clause is article 12.2 of the 2007 ConsensusDocs 200
General Conditions, which reads:

12.2 DIRECT DISCUSSIONS. If the parties cannot
reach resolution on a matter relating to or arising out
of the agreement, the Parties shall endeavor to reach
resolution through good faith direct discussions be-
tween the parties’ representatives, who shall possess
the necessary authority to resolve such matter and who
shall record the date of first discussions. If the par-
ties” representatives are not able to resolve such mat-
ter within five (5) business days of the date of first dis-
cussion, the parties’ representatives shall immediately
inform senior executives of the parties in writing that
resolution was not effected. Upon receipt of such no-
tice, senior executives of the parties shall meet within
five (5) business days to endeavor to reach resolution.
If the dispute remains unresolved after fifteen (15) days
from the date of first discussion, the parties shall sub-
mit such matter to the dispute mitigation and dispute
resolution procedures selected herein.

Disputes not settled by such direct discussions may be
referred, under the “dispute mitigation and dispute reso-
lution procedures” in article 12.3, either to a project neu-
tral or to a dispute review board, or may be submitted

directly to mediation and then ultimately to either arbi-
tration or court litigation, where costs will be borne by
the nonprevailing party.®’

3. Standing Project Neutral

The concept of a standing project neutral contemplates
that one or a number of individuals shall be either identi-
fied in the contract or later appointed pursuant thereto,
and shall be on call to assist the parties in agreeing upon
dispute resolution procedures, facilitating negotiation,
mediating disputes, rendering recommended proposals
for settlement, and otherwise relentlessly pushing settle-
ment.® Perhaps the most important role for a project
neutral is early neutral evaluation of the facts and law
governing a dispute in order to give parties the neutral’s
nonbinding view on the merits of the dispute. The trend in
favor of a standing project neutral constitutes a rejection
of the historic role of the design professional as the key
party to whom disputes should be initially referred for a
nonbinding decision.

4. The “Initial Decision Maker”

One significant change made by the American Institute
of Architects in its A201-2007 General Conditions of the
Contract for Construction was to allow parties to remove
the architect of record from its historic role as the profes-
sional peace keeper and initial decider of disputes between
the owner and contractor, and to authorize the parties to
appoint their own initial decision maker to whom disputes
initially are to be submitted. Giving the parties the right
to appoint a third party to act in the architect’s stead was
an extraordinary alteration in traditional construction in-
dustry relationships, which had existed for 120 years under
standard construction industry contract documents. From
the 1888 Uniform Contract until the 2007 AIA A201 Gen-
eral Conditions, the architect of record exercised a strong
hand in resolving disputes between the owner and con-
tractor over scope of work, design document intent, and
termination for default disputes.®” The architect’s retreat in
2007 from its historical initial dispute resolution role was
explained by the distinguished American lawyer and dis-
pute resolver Carl M. Sapers of Boston, as follows:

Very few contractors or subcontractors today would
put their trust in the disinterestedness of the architect.
A number of factors have brought about this change.
One factor was certainly the increased complexity of
construction projects, which made more convincing
any challenge to the architect’s judgment. . . . Perhaps
the most significant change, however, has been the
change in the way professionals now fit into American
society. At least until World War 11, doctors, lawyers,
and architects, as members of the “learned profes-
sions,” operated with broad independence and with the
broad respect of the community. In general, they were
recognized as pursuing professional interests rather
than personal enrichment. That independence, applied
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to the construction industry, gave the architect the
special standing to resolve disputes in a fashion which
both sides accepted as disinterested.”

A second important factor leading to this change un-
doubtedly was the architect’s discomfort in being asked
to opine on contract disputes requiring significant legal
expertise and evaluation, such as those involving the
“materiality of breaches” and the existence of just cause
supporting contract terminations for default. Such legal
implications in the initial decision maker’s (IDM) role are
apparent in the AIA’s 2007 empowerment of the IDM to
request additional supporting data, reject claims, approve
claims, suggest compromises, or advise the parties to uti-
lize other dispute resolution processes.

Consensual early intervention
rapid resolution ADR methods

now are becoming the industry
standard, with litigation remaining
the ultimate default option.

Today, only if the parties fail to appoint an initial deci-
sion maker will the architect retain that role. Section 15.2
of AIA Document A210 (2007) provides that the architect
will serve as the initial decision maker if no third party is
appointed to serve in that capacity. In the future it is prob-
able that the construction industry may shift the IDM role
toward that of a project neutral, dispute review board, or
expert determiner.

5. Standing Dispute Review Board

Under the impetus of the American Society of Civil En-
gineers and the Dispute Review Board Foundation, many
civil projects in the United States today are awarded un-
der contract provisions that require the parties to estab-
lish, at the beginning of the project, a standing dispute
review board to which all disputes arising on the project
will be submitted for nonbinding determinations.” Board
members designated by the parties typically have both
substantive and procedural expertise. According to the
Dispute Review Board Foundation,” the dispute review
board process has achieved extraordinary results in which
more than 98 percent of more than a thousand projects
on which the DRB process has been invoked were com-
pleted without resort to arbitration or litigation.”

6. Expert Determination
Even where standing neutrals may not be appropriate,
expert recommendation and determination of disputes

may still be appropriate on an ad hoc basis. This concept
has been advocated for more than thirty years by the In-
ternational Chamber of Commerce.” According to one
commentator,

The expert should, as soon as possible after . . . con-
sulting with the parties, prepare a provisional time
table for the conduct of the expertise proceedings. . . .
The ultimate task of the expert is to issue a written ex-
pert’s report in which he denoted the findings that he
made within the limits of his mission statement. This
report can only be issued once the expert has heard the
parties and/or allowed the parties to make written sub-
missions. The expert’s report will not be binding upon
the parties unless the parties agree otherwise.”

This expert determination process bears similarities to
court appointment of experts under rule 706 of the Fed-
eral Rules of Evidence, and to court appointment of a
special master under rule 53 of the Federal Rules of Civil
Procedure to, inter alia, hold trial proceedings and make
or recommend findings of fact and conclusions of law on
issues to be decided by the court without a jury.

7. Mediation

Where neither informal nor structured negotiations result
in settlement, parties frequently invoke the assistance of
a third-party mediator to assist them in the dispute reso-
lution process. The world’s administrators and judiciary
have been supportive of this trend.” Success frequently
depends upon the quality of the mediator selected, the
parties’ preparation, the extent of document and other
discovery prior to mediation, and other factors.” Media-
tors who practice mere shuttle diplomacy are viewed as
less effective than evaluative mediators—those who un-
derstand the construction industry and offer meaningful
insight and risk analysis to the parties based on the rel-
evant facts, applicable law, and practical considerations.
The evaluative mediation process allows the parties them-
selves to retain control over settlement but affords the
parties the benefit of perspectives brought to the process
by the mediator.”® The broad international acceptance of
mediation recently was confirmed in 2008 by the Europe-
an Union Mediation Directive,” which requires member
states, by 2011, to give formal recognition to mediation
as a part of their justice systems. Although in the United
States mediation and conciliation frequently are deemed
to be synonymous and used interchangeably, the concept
of conciliation in international construction clearly con-
templates an evaluative process rather than mere shuttle
diplomacy.*® As explained by a British commentator:

[TThe difference between mediation and conciliation lies
in the role played by the neutral party. In one, he simply
performs the task of persuading the parties in dispute to
change their respective positions in the hope of reach-
ing a point at where those positions coincide, a form of
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shuttle diplomacy without actively initiating any ideas
as to how the dispute might be settled. In the other
method, the neutral party takes a more active role prob-
ing the strengths and weaknesses of the parties’ cases,
making suggestions, giving advice, finding persuasive
arguments for and against each of the parties’ positions,
and creating new ideas which might induce them to set-
tle their dispute. In this latter method, however, if the
parties fail to reach agreement, the neutral party him-
self is then required to draw up and propose a solution
which represents what, in his view, is a fair and reason-
able compromise of the parties. This is the fundamental
difference between mediation and conciliation.®!

One growing use of mediation is in prehearing manage-
ment of litigation or arbitration that focuses on resolu-
tion of disputes over acceptable discovery plans.®? Such
disputes in large, complex cases can involve myriad prob-
lems, such as those related to document exchanges, elec-
tronic discovery of documents, and number and scope of
depositions. Some trial courts appoint mediators or spe-
cial masters to facilitate, hear, and resolve such disputes in
the interest of moving cases along toward trial.

8. Adjudication

The adjudication dispute resolution process has its origins
in the United Kingdom’s Housing, Grants, Construction
and Regeneration Act of 1996, which requires construc-
tion disputes to be submitted promptly to an adjudicator
for an initial decision that is binding until completion of
the project, and subject to challenge only thereafter. The
objective of the adjudication process is to keep the parties
working and monies flowing through to contract comple-
tion without interruption. Adjudication thus has been de-
scribed as the “pay now, argue later” approach. It has had
a highly satisfactory reception in the United Kingdom
and is being recommended in some quarters for adoption
here in the United States.®*> The perceived advantages of
adjudication are its ability to keep money flowing pend-
ing completion of the project, its relative economy, and
the high frequency of acceptance of recommendations of
respected adjudicators and the significant reduction in lit-
igation. In a broad sense, the same advantages can be of-
fered by the project neutral and IDM if the parties agree.

9. Minitrials and Miniarbitrations

Parties may agree to participate in nonbinding minipro-
ceedings in which judges or arbitrators offer recommend-
ed nonbinding decisions either on selected issues or on the
entire matter based on limited admission of evidence and
arguments of counsel.® The matter or issues in dispute
often are submitted on either affidavits, expert reports,
or memoranda, and on the taking of limited testimony.
Like all other evaluative nonbinding recommendations
of third-party neutrals, the minitrial or miniarbitration
offers a nonbinding third-party perspective on the likely
outcome of matters in dispute.

10. Arbitration

Arbitration,® the dominant dispute resolution process
in the construction industry for well over a hundred
years, is no longer the ADR option mandated by indus-
try contract forms for binding resolution of construc-
tion disputes.®® But arbitration still is widely used and
by no means has been consigned to the dust bin of his-
tory. Fixes to address the construction industry’s dis-
satisfaction with binding arbitration already are being
proposed.¥” Parties who continue to use arbitration are
those who know how to assure its efficiency and cost-
effectiveness.®® Critical elements in assuring satisfactory
use of arbitration are (1) precontract planning for con-
flict management with competent counsel;* (2) drafting
a well-thought-out arbitration agreement that confirms
applicable law” and rules,”! and defines the powers of
the arbitrators® and other conditions; (3) selecting arbi-
trators with requisite skill and expertise in construction
industry practices, construction law, and case manage-
ment; (4) filing (or otherwise making early disclosure of)
detailed statements of claims and defenses; (5) requiring
information exchanges and limiting document and de-
position discovery to the issues;”® (6) encouraging pre-
hearing dispositive motions; (7) promoting joinder of
parties; (8) creating set points for exploration of settle-
ment before the arbitration hearing;**(9) permitting ef-
fective arbitrator control of the hearing; (10) allowing
use of written witness statements and affidavits, subject
to live cross-examination; (11) using a chess-clock pro-
cedure to control hearing time; (12) requiring written
expert reports and rebuttals,” subject to live cross-exam-
ination; (13) requiring a reasoned award addressing all
issues presented for determination; and (14) providing
for appeal to an appellate arbitrator where there is con-
cern over the limited statutory scope of judicial review.”
Selection of arbitrators who are experts in the substan-
tive law of construction (to reach a correct decision) and
procedural management of cases (to control and move
the hearing along to expeditious conclusion), and who
possess the trust and respect of the parties is critical to
the parties’ ultimate willingness to accept any award.”’
Definition of arbitrator powers and parameters of the
arbitration process also is vital. Careful delineation of
issues to be submitted to and decided by the arbitrators
is essential. Agreement on arbitration rules—which can
vary considerably®®—is imperative.

Today, counsel for parties intending to arbitrate large
and expensive matters typically follow the “party appoint-
ment” process, under which each party selects one arbitra-
tor, and the selected arbitrators appoint a third as chair
(all three arbitrators being deemed and treated as “neu-
trals” throughout the proceedings).”” That process offers
the parties the greatest confidence that the right arbitra-
tors have been selected to hear their particular disputes.
Counsel also focus on defining the remedy parameters
(e.g., high/low limitations on awards, “baseball” arbitra-
tion, elimination of punitive damages, award of attorneys’
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fees to the prevailing party, etc.), powers of the arbitra-
tors, and the issues to be decided. Arbitration agreements
sometimes place limits on damages or other remedies
that can be awarded by the arbitrators. Where damages
or remedies are not limited and where the arbitrators are
empowered to decide “all disputes under the contract or
arising out of the breach thereof,” the arbitrators are ac-
corded extraordinarily broad discretion to fashion equi-
table remedies.!®

Rapid resolution ADR methods
satisfying those demands

and suitable for resolution of complex
disputes will continue to evolve.

One major concern often raised against binding arbi-
tration is the limited right to overturn an adverse arbitra-
tion award. Under the Federal Arbitration Act, parties
may not enlarge by agreement the scope of statutory ju-
dicial review or the grounds for award vacation.!” Under
some state laws not preempted by the Federal Arbitration
Act under the Commerce Clause of the US Constitution,
parties’ power to enlarge the statutory scope of judicial
review still is permissible.!”” To avoid this issue entirely,
parties are beginning to use an appellate arbitrator pro-
cess under which parties maintain full control over the
scope of review of an arbitration award.'® Illustrative is
rule (D) of the JAMS Optional Arbitration Appeal Pro-
cedure, which provides, “The Appeal Panel will apply the
same standard of review that the first-level appellate court
in the jurisdiction would apply to an appeal from the trial
court decision.”! This is the wave of the future.

Expect an Evolution of Methods

The construction industry for over a century has been at
the forefront of American utilization of ADR. The global
construction industry, today as in past generations, de-
mands efficient, cost-effective, and innovative ADR. Rap-
id resolution ADR methods satisfying those demands and
suitable for resolution of complex disputes will continue
to evolve. ADR no longer is the humorist’s acronym for
“another day ruined,” but rather the industry’s acronym
for “another dispute resolved.” At the heart of these rapid
resolution methods are found carefully structured pro-
cesses, efficient case administration, and skilled experts
who serve as impartial facilitators, project neutrals, in-
dependent decision makers, adjudicators, mediators, and
arbitrators. Those who regard ADR as less attractive than
court litigation often are those who were unwise in select-
ing unsuitable processes and procedures, unskilled neu-
trals, or inefficient case administrators. Although some

US industry participants (typically those who view their
last ADR as “unsuccessful”) still take their disputes to
court, ADR throughout history has served the construc-
tion industry well.

Those who still regard litigation as their dispute resolu-
tion option of choice may wish to reflect again upon the
advice offered to the American legal profession in 1985 by
US Supreme Court Chief Justice Warren E. Burger:

My overview of the work of the courts from a doz-
en years on the Court of Appeals and now sixteen in
my present position, added to twenty years of private
practice, has given me some new perspectives on the
problems of arbitration. One thing an appellate judge
learns very quickly is that a large part of all litigation
in the courts is an exercise in futility and frustration. A
large proportion of civil disputes in the courts could
be disposed of more satisfactorily in some other way.
... My own experience persuades me that in terms of
cost, time and human wear and tear, arbitration [and
all ADR] is vastly better than conventional litigation
for many kinds of cases.!*

Among those “many kinds of cases” best suited for ADR
are large and complex engineering and construction cases.
Arbitration still can be efficient in cost and equitable in
result, and can and will continue to serve the construction
industry as a preferred nonjudicial binding ADR method.
As for nonbinding ADR, Chief Justice Burger reminds
us of the obligation of the legal profession to serve as
“healers of human conflict.” This obligation demands the
selection of ADR methods that will “produce an accept-
able result in the shortest possible time, with the least pos-
sible expense and with a minimum of stress on the par-
ticipants,” because “that is what justice is all about.”1% [

Endnotes

1. See Proceedings of the Fourth Annual Convention of the
American Institute of Architects of 1870, at 45-46 (1871), in
which a senior member of the Institute proposed the following:

There has been a great deal of difficulty during all my profes-
sional life in regard to this matter of contracts. . . . It seems to
me that the form of contract should be a professional matter
and the form should be adopted by the Institute. . . . Now
there is a great deal of good that may be brought out by the
adoption of a form of contract by this Institute. It is just that
kind of thing that everybody will be glad to get hold of who
is going to build, provided they see in it safety all around. . . .
I would propose that there be a Committee appointed to pre-
pare a form of contract to be adopted by the American Insti-
tute of Architects, to be recommended to all with whom we
have to do. I think, sir, that that will be about one of the best
things we have done, if we can prepare a form that will insure
strict justice to all, will put an end to all fraud and jobbing,
and will bring out the contractor as he ought to be brought
out; so that if he fails in his contract he shall suffer, and if
he succeeds, he shall be properly paid. I therefore move that
the Trustees be requested to prepare a form of contract to be
used by our profession. . .. The motion . . . was then adopted.
2. Contractual language stating that decisions of design
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sort, analogous to ever-changing commands on the battle-
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Over the last few years, arbitration as a form of alterna-
tive dispute resolution has come under considerable scru-
tiny, both within the construction industry and beyond.
Several leading commentators have pointed out the prolif-
eration of litigation tactics and procedures in arbitration,
which can turn arbitration into a new form of litigation.'
These commentators have raised the question whether ar-
bitration, especially of larger disputes, offers any real cost
advantage over litigation. The construction industry pro-
fessionals responsible for revisions to the standard form
construction contracts have eliminated contract provi-
sions requiring arbitration of disputes, and replaced them
with provisions making arbitration optional at the election
of the parties.? The American Arbitration Association
(AAA), in response, has focused its self-evaluation and ar-
bitrator training efforts on means and techniques to make
arbitration less costly for the parties. The AAA Construc-
tion Industry Arbitration Rules were revised in 2009 to
include provisions that are designed to reduce the cost of
this process, and other provisions that make it clear that
the arbitrator or panel of arbitrators has authority to im-
plement procedures, whether identified in the AAA Rules
or not, to achieve an “efficient and cost-effective dispute
resolution process.””* The College of Commercial Arbitra-
tors, a nationwide association of experienced commercial
arbitrators, has issued a set of Protocols for Expeditious,
Cost-Effective Commercial Arbitration, including a great
many detailed suggestions from its members.*

In view of these developments, it is particularly appro-
priate to examine, in some detail, what cost-effective means
in the context of arbitration, and how it can be achieved
in the specific context of construction arbitration. How is
cost-effectiveness to be measured? How can arbitration be
made more cost-effective than litigation? How can some
arbitration procedures be made more cost-effective than
others? Who is responsible for achieving a “cost-effective
dispute resolution process”? Who is to blame when the
process is not cost-effective? These questions are basic,
but their answers are complex.

Cost-effective arbitration is possible, but only if the ar-
bitrator and counsel exert control over the legal, expert,
and arbitrator costs through continual cost-benefit analy-
sis of procedural alternatives throughout the arbitration
process. The cost-benefit analysis requires more than the
simple enforcement of arbitration rules. It requires the
evaluation of alternative arbitration procedures, including
their associated fees and fee trade-offs, and comparison to
the costs of alternative litigation procedures. The analy-
sis is necessarily case-specific and requires the exercise of
judgment by an experienced and well-informed arbitrator.

Judicial Economy and How It Affects the Costs of Litigation
Arbitration as an alternative to litigation has traditionally
differed in that the costs of arbitration have been subject
to greater control. Litigation, under either federal or state
rules of civil procedure, is a process that is generally not
controlled by a neutral with a primary goal of making the

proceeding cost-effective. The litigating parties are given
full access to the tools of discovery (interrogatories, sub-
poenas, document requests, depositions, etc.), and it is left
to counsel to use the tools in a cost-effective manner, fre-
quently with little help from the judge except the threat of
sanctions. Sanctions are typically used to punish parties
for refusing to provide discovery to other parties but are
otherwise not used as a means to make discovery cost-ef-
fective. Counsel are typically motivated by considerations
of cost-effectiveness, i.e., they want the best result for
their client at the lowest cost, but they often assume that
the best strategy toward that goal is to make the litiga-
tion process as expensive for their opponents as possible.
The choice of discovery tools then can become a matter
of interdependent strategic decisions, in which each side
tries to impose costs on the other, with the expectation
that the other side will do the same, either independently
or in retaliation. At worst, the result is a discovery process
that looks like unregulated retaliation iterated ad nause-
um. Experience demonstrates that the threat of sanctions
is not sufficient to keep discovery from becoming a long,
tedious, and extremely expensive process.

Judges are generally motivated to minimize the time
they spend on any particular case because of the time de-
mands of their dockets. Their motivation is reinforced by
the judicial system, through many of the procedural rules
and practices, in both state and federal courts, driven by
considerations of judicial economy. Such considerations
do not necessarily lead to the most cost-effective control
of the litigation process.

The pretrial process illustrates this point in several
ways. Pretrial rules and orders often require the parties to
make early disclosures of the entirety of their case (con-
tentions, supporting documents, legal arguments, percipi-
ent witnesses, expert witnesses, their expected testimony,
reports, etc.).’ These disclosures impose incremental legal
fees at the front end of a lawsuit for two purposes. First,
they are meant to make it easier for the judge to under-
stand and manage the case. Second, they are meant to
promote early evaluation of the case by the parties, lead-
ing to settlement. The overall goal is judicial economy, but
the cost of pursuing that goal may be additional legal fees
for the parties, incurred in preparing the required disclo-
sures. This incremental cost is not necessarily cost-effec-
tive because it does not necessarily result in any offsetting
reduction in subsequent legal fees or other litigation costs
sufficient to create an overall reduction in the costs of the
litigation.

Considerations of judicial economy also often result in
the relative lack of judicial control of the discovery pro-
cess. Pretrial discovery in civil cases is recognized as a pro-
cess meant to promote the resolution of cases short of tri-
al.% As such, it has advanced the goal of judicial economy
by eliminating trial time, but it has imposed potentially
substantial legal fees on the parties in the process, and it
has imposed new costs on the judicial system, required for
the resolution of discovery disputes. Considerations of ju-
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