
Necessity being the mother of 
invention, courts and alternative 
dispute resolution (ADR) provid-
ers have adapted to the inability 
to hold in-person proceedings 
during the pandemic by relying 
on teleconferencing and video-
conferencing to conduct judicial 
business. As social distancing 
requirements ease and court-
houses and businesses return to 
normal, there are good reasons to 
continue using virtual platforms 
to conduct civil proceedings, the 
most compelling of which is to 
ensure that those who are eco-
nomically disadvantaged have 
equal access to justice.

When I began my career as a 
United States magistrate judge in 
1985, all proceedings were held 
in person, including those related 
to pro se cases brought by pris-
oners alleging mistreatment by 
guards, inhumane conditions and 
religious or racial discrimination, 
among other things. Judges were 
understandably reluctant to order 
corrections authorities to incur 
the security risk and expense of 
transporting incarcerated liti-
gants from prison and housing 
them near the courthouse every 
time there was a court proceed-
ing. Accordingly, many judges 
would issue scheduling orders 
without consulting the plaintiff or 

would hold a conference at which 
only defense counsel was pres-
ent. A few judges held telephonic 
scheduling conferences or settle-
ment negotiations.

By the time I left the bench in 
2017, technology, and the judges’ 
willingness to use it, had leveled 
the playing field. Dedicated video 
connections with correctional 
facilities permitted prisoner liti-
gants not just to participate in 
court proceedings in real time, 
but also literally to see and be 
seen. This had a significant impact 
on the quality of the proceedings. 
The pro se litigants felt that their 
dignity was being respected, and 
this, in turn, led them to be more 
respectful. When a judge looked 
them directly in the eye and lis-
tened to their story, they were 
less likely to be obstreperous. And 
a judge who is face-to-face with 
a litigant in a settlement confer-
ence, even virtually, is more per-
suasive and more likely to achieve 
a resolution.

Prisoner plaintiffs may be an 
extreme example, but they are 
not the only disadvantaged group 
that can benefit from the abil-
ity to access the courts remotely. 
Individuals and even small busi-
nesses are deterred from seek-
ing redress through the courts 
because of the costs involved in 

in-person litigation. The travel 
time for an attorney, especially 
those whose offices are in outly-
ing areas, is an expense that will 
be borne by the client. The attor-
ney who would otherwise take a 
case pro bono or “low bono”—for 
a reduced rate—may be unwill-
ing to do so if the case will require 
multiple physical appearances 
in court. Furthermore, if the cli-
ent, or a pro se litigant, needs to 
appear in person for a proceed-
ing, they may have to miss work. 
Likewise, anyone who cares for 
a child or elderly family member 
must make alternative arrange-
ments before they can attend a 
hearing.

These costs attendant to requir-
ing in-person appearances have 
at least two consequences for 
low-income persons or entities. 
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First, they may deter a poten-
tial litigant from seeking justice 
through the courts at all if that 
person either cannot find coun-
sel willing to provide representa-
tion at a rate that accounts for 
the additional attorney time or is 
unable to afford to miss work as 
often as may be required. Second, 
even if that person is able to initi-
ate litigation, their willingness or 
ability to pursue it to its conclu-
sion will be influenced by the 
continuing costs that they incur. 
A party who is conscious of the 
costs of each appearance may be 
forced to settle sooner and at a 
lower price than perhaps is justi-
fied by the merit of their case.

Courts and attorneys have navi-
gated virtual proceedings remark-
ably well since being forced to do 
so by the pandemic. At JAMS, our 
mediators and arbitrators have 
become adept at using a range of 
virtual platforms, assisted by well-
trained moderators who, among 
other things, offer practice ses-
sions to lawyers and parties who 
may be less comfortable with the 
technology. Reports of technical 
malfunctions are blessedly rare, 
perhaps because participants 
have been careful to avoid becom-
ing the attorney in the viral video 
who appeared in virtual court 
conference as a cat. Reports of 
security lapses are virtually non-
existent. Indeed, in the ADR world, 
parties have become accustomed 
to conducting an entire matter 
virtually, from the initial confer-
ence through the hearing. So will 
the courts continue to facilitate 
virtual proceedings when there is 

no emergent need to do so?
The federal courts, at least, face 

two somewhat competing con-
siderations. On one hand, court 
proceedings are required to be 
public. A teleconference or vid-
eoconference accessible only to 
the parties does not meet that 
obligation. On the other hand, 
the Judicial Conference of the 
United States has a long-stand-
ing policy prohibiting the use of 
cameras and recording devices in 
the courtroom. In federal courts, 
then, the proceedings must be 
public, but not “too public.” 

One solution is for the judge to 
conduct a virtual proceeding in 
open court. The public would be 
permitted in the courtroom as 
usual, but instead of seeing par-
ties and lawyers in the flesh, they 
would see them, as the judge 
would, on a screen or hear them 
on speakerphone. This would 
satisfy the requirement of pub-
lic access, and at the same time, 
existing rules against retransmit-
ting the proceedings or record-
ing them could be enforced. This 
would also be consistent with 
the Judicial Conference policy 
that permits broadcasting of pro-
ceedings for “purposes of judicial 
administration.” To be sure, courts 
will likely resist allowing the main 
event—the trial—to be con-
ducted virtually, but this should 
not inhibit them from using vir-
tual proceedings in other phases 
of the judicial process. 

Rule 1 of the Federal Rules of Civil 
Procedure requires courts and par-
ties to utilize the rules “to secure 
the just, speedy, and inexpensive 

determination of every action and 
proceeding.” If these principles are 
applied beyond the confines of 
the rules themselves, they surely 
favor the continued use of virtual 
proceedings by the courts. Virtual 
platforms make proceedings less 
expensive by eliminating the cost 
of travel. They can also make them 
speedier because it is easier to 
schedule a virtual proceeding 
than to attempt to accommodate 
the schedules of all participants 
for an in-person conference. And, 
perhaps most importantly, they 
can provide greater access to 
justice. 

Virtual proceedings have 
proven to be not only feasible but 
also effective in arbitration and 
mediation. Courts can mirror this 
success by continuing to utilize 
virtual platforms, especially when 
the goal is to ensure justice for all. 
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