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A Look at the Past 
Mediation and other forms of 
alternative dispute resolution 
(ADR) have existed in other 
cultures for a very long time, in 
some serving as the principal 
means of resolving disputes. 
However, in the early United  
States, common law courts 
were the primary means of  
resolving disputes. As the  
19th century drew to a close, 
“popular dissatisfaction with 
the legal system and its ad- 
ministration of justice” began  
to rise. In his address to the  
American Bar Association (ABA)  
in 1906, Dean Roscoe Pound  
expressed this concern in a 
bleak commentary:

The effect of our exaggerated  
contentious procedure is not  
only to irritate parties, wit- 
nesses and jurors in particular 
cases, but to give to the whole 
community a false notion of 
the purpose and end of law. 
Hence comes, in large measure, 
the modern American race to 
beat the law. If the law is a mere 
game, neither the players who 
take part in it nor the public 
who witness it can be expected 

to yield to its spirit when their 
interests are served by evading 
it. . . Thus the courts, instituted 
to administer justice according 
to law, are made agents or a 
bettors of lawlessness.

By the 20th century, alter-
natives to resolution in court 
began to appear. In the early 
1900s, “facilitated negotiation”  
took hold during the labor 
movement. By the 1970s, it  
had become prevalent in other 
areas, such as the civil rights 

movement. Gradually, the use  
of ADR expanded into the  
commercial arena, where con-
tractual provisions making ADR  
a prerequisite to, or a replace- 
ment for, redress via the courts 
became increasingly prevalent.

Additionally, legislatures passed  
statutory schemes supporting 
mediation, and courts across 
the nation instituted mediation 
programs requiring (or, at a 
minimum, strongly encourag-
ing) mediation as a viable alter-

native in both the federal and 
state judicial systems.  

Given the increasingly high 
cost of litigation over the past 
decades, as well as the seem-
ingly endless backlog of civil 
matters in many state and fed-
eral courts, the popularity of 
mediation and other forms of 
ADR continued to rise. 

By the beginning of the 21st 
century, ADR was firmly estab-
lished as a vital, and indeed the 
predominant, means of resolv-
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ing civil disputes in the United 
States. Around the same time, 
with greater internet access 
came suggestions that online 
ADR might become “another 
popular methodology for dis-
pute resolution in the future.”  

The Pandemic Effect
Enter COVID-19. In March 
2020, when cities across the 
country shut down, courts fol-
lowed suit and closed for all but 
emergency proceedings. The 
pace of civil litigation ground 
to a halt. Although courts are 
slowly reopening, a signifi-
cant backlog of cases exists, 
and criminal and emergency 
matters must take precedence. 
Although courts are now hear-
ing civil motions and handling 
some other proceedings virtu-
ally, civil litigants have realized 
that courts simply do not have 
the capacity to provide a swift 
resolution to their disputes. 

While ADR was theoretically 
a viable alternative, in-person 
proceedings were, at a min-
imum, strongly discouraged 
under stay-at-home orders 
across the country. JAMS and 
other ADR providers pivoted 
nimbly to make virtual plat-
forms a standard (and in some 
instances the only) offering 
for all forms of ADR. Neutrals 
were provided extensive train-
ing on Zoom. Case managers 
were trained to serve as moder-
ators, becoming adept at setting 
up and shepherding sessions 
as needed. Hotline help desks 
were established to provide 
nearly instantaneous assistance 
with any technical glitches.

Tutorials and practice ses-
sions were (and continue to 
be) offered to clients to help 
those unfamiliar with the plat-
forms to feel comfortable with 
the new medium. With virtu-
al ADR, each session can be  
tailored to the needs of the par-
ties, with special features, such 
as multiple breakout rooms or 
third-party document manage-

ment to make presentation of 
exhibits seamless.

Additionally, although Zoom 
is the preferred platform for 
many proceedings due to its 
user-friendly interface and  
capacity for multiple breakout 
rooms, other platforms are 
available if the parties prefer.  

Initially, clients and neutrals 
alike approached this new vir-
tual world with some trepida-
tion. Some parties postponed 
proceedings anticipating that 
the pandemic would swiftly run  
its course and in-person pro-
ceedings would soon return. 
Others dipped their toes in the 
water and gave virtual a try. 

By the middle of last sum-
mer, however, hopes for a quick 
fix to the pandemic had gone 
unfulfilled, and many (if not 
most) of those initially reluc-
tant to embrace virtual decided 
it was time to take the plunge. 

Virtual: Pros and Cons
It has now been almost a year 
since COVID-19 first shut 
down in-person proceedings. 
The world of ADR, like that of 
commerce, government and  
even many segments of health 
care delivery, has gone a long 
way towards adjusting to a 
virtual new normal. With the 
passage of time, more and 
more of the feedback received 
from those involved in both 
virtual mediations and virtual  
arbitrations has been positive, 
though some still strongly  
prefer in-person proceedings. 

So what are the key concerns 
expressed by those skeptical 
about virtual proceedings?  
At first, there were concerns 
about how to maintain confi-
dentiality using videoconfer-
encing. Detractors also worried 
that Zoom and other virtual 
platforms at best diminish, and 
at worst obliterate, one’s ability 
to read the body language of 
those onscreen. Additionally, 
there were concerns about los-
ing the camaraderie established 

by being physically in the same 
room or physical location. 
Many feared “Zoom fatigue”—
the exhaustion that stems from 
sitting at one’s computer all day 
while straining to connect with 
and relate to others across the 
internet, rather than being in a 
conference room in an office, 
where one can casually inter-
act with others in the hallway 
or over the lunch options while 
on a break. 

While these concerns are real 
and should be acknowledged, 
by and large, as explained  
below, they have not had much 
of an impact on the effective-
ness of virtual proceedings. 
Additionally, there are signif-
icant advantages to virtual 
proceedings, particularly in 
practice areas that previously 
entailed significant travel. 

Privacy/Confidentiality 
and Other Ethical  
Considerations
Some commentators (and in-
stitutional participants) have 
raised concerns about privacy  
and related ethical consid-
erations in connection with  
virtual technology. As Stephen 
Gillers, a professor at New 
York University School of Law,  
explains, every new commu-
nication technology gives rise 
to questions about protecting 
confidentiality. Lawyers will 
always worry about whether 
technology is “consistent with 
[their] professional obliga-
tions.” Given the professional  
and ethical importance of 
maintaining client confidences, 
this is as it should be. 

 An initial concern in this 
vein was Zoombombing, a 
phenomenon in which unin-
vited individuals crash Zoom 
sessions. In response to this 
threat to privacy and confiden-
tiality, Zoom quickly created 
additional security measures to 
bar uninvited intruders from 
entry into a session. It is now 
easy (and indeed the norm) to 

password protect sessions, and 
Zoom’s waiting room feature 
precludes anyone from enter-
ing a session absent manual  
admission by the neutral (or 
other host). As an additional  
layer of security, once all  
invited parties have arrived  
and been admitted, the session 
can be locked so that no one 
else may enter. 

Some were also concerned 
about the potential for ses-
sions being recorded without 
the participants’ knowledge. 
To meet this concern, Zoom 
has provided settings that fully 
allow the recording function 
to be disabled. Additionally,  
parties can disable the chat 
function. This is especially im-
portant in arbitrations, where 
the chat function may be a dis-
traction, or even a temptation 
to coach a witness. 

Some ADR providers, such 
as JAMS,  are using the HIPAA- 
compliant version of Zoom. 
This version provides an ad-
ditional layer of protection for 
the privacy of all participants.

According to Stephen Schul-
wulf, with these advances,  
the ABA has concluded that 
Zoom is “a safe and effective  
platform.” Nonetheless, in keep- 
ing with their twin duties of  
competent representation and 
maintaining the confidentiality  
of client communications, it 
is prudent for attorneys to en-
sure that any platform they  
use is protected by reasonably  
sufficient security measures.  

To this end, Anthony Davis 
of Clyde & Co., who also teach-
es at Columbia Law School, 
recommends that lawyers vet 
their chosen platform to verify 
that it is “safe.” At a minimum, 
Davis recommends that the 
platform “have password pro-
tection or PINs for whoever 
enters the conference.” Benham 
Dayanim of Paul Hastings also 
recommends using a platform 
that can lock a proceeding once 
it has begun. 



Retired Judge Gail Andler 
of JAMS recommends that the 
parties enter into an agreement 
specifying both the virtual 
platform to be used and the 
specific ground rules regarding 
confidentiality that are to be 
followed. Agreements should 
provide that no one other than 
those visible onscreen will be 
in a witness’ room while he or 
she is testifying and that no  
one other than the examin-
ing attorney or arbitrator may 
communicate with a witness 
during testimony.  

To assuage any doubts about 
compliance, lawyers and wit-
nesses alike may be asked to 
demonstrate on camera that 
their phones and/or other  
devices are either off or face 
down and out of reach just 
before testimony begins. This 
same technique may be used to 
ensure that there is no one else 
in the room where the witness 
is testifying. 

Because the danger of im-
proper recording or surrepti-
tious chatting exists indepen-
dent of Zoom (via the use of 
cell phones and other devices), 
all parties should also agree 
not to use any device to record, 
communicate with witnesses 
during testimony, or otherwise 
interfere with the proceedings.

Thus, although there are le-
gitimate concerns about us-
ing videoconferenced ADR,  
as with any technology, with 
a degree of vigilance, attor-
neys can take reasonable steps 
to protect against breaches  
of confidentiality and other  
unethical conduct during vir-
tual proceedings.

Reading Body  
Language/Demeanor 
Concerns about the importance 
of being able to read all the 
nuances of body language are 
founded in large part on “[t]he 
Anglo-American belief in the 
power of demeanor evidence 
as a barometer of credibility.” 

Although this belief is strongly 
held in our society, some main-
tain that it is overrated and 
subject to cognitive-emotion-
al biases. “What is believable  
depends . . . on the assumptions 
and biases of the fact-finder 
who is evaluating the witness—
whether a story seems believ-
able will depend on whether 
it resonates with the factfind-
er’s experience of the world.” 
In that same vein, “[r]eading 
demeanor across racial lines  
is particularly fraught.” Thus, 
it is important not to rely too 
heavily on impressions based 
on reading body language,  
either in person or virtually. 

Some have argued that  
virtual platforms’ muting 
of body language cues may  
actually be beneficial. Being 
virtual can diminish some  
of the emotional charge asso-
ciated with facing one’s oppo- 
nent in person in highly  
emotional matters. Addition- 
ally, civil behavior among 
the participants may be in-
creased because “participants  
are literally and figuratively  
seeing themselves in a mirror.”  
This self-awareness can also  
lead one to be more pres- 
ent in virtual mediations.   

Additionally, being virtual 
may diminish emotional reac-
tions due to the less palpable 
physical posturing of a particu-
larly adversarial opponent. On 
balance, in at least some mat-
ters, although the in-person 
sense of camaraderie may be 
dampened, the increased civil-
ity may be worth that price. 

Moreover, Zoom’s capacity  
to set up breakout rooms for 
each party may help build 
rapport and create a sense of 
camaraderie, at least among 
those sharing a breakout room.  
Additionally, participants may  
feel more comfortable and re- 
laxed, and therefore less prone  
to anxiety-driven intransigence,  
in the familiar territory of their 
own homes.

Moreover, even if one were to 
stand by the view that reading 
body language and assessing 
demeanor are essential, in- 
person proceedings currently 
must be masked. While Zoom 
may provide less information 
about the language of the rest 
of the body, masking removes 
the entire lower two-thirds of 
the face—no smiles or frowns 
or the myriad of expressions 
in between. So much emo-
tional communication centers 
on these facial expressions. 
For this reason, the practice 
of some insurance carriers re-
quiring their representatives 
to participate in virtual medi-
ations without video should 
be reconsidered. Appearing as 
a black box may depersonalize 
the representative and create 
the impression among those 
appearing onscreen that the  
insurer is impersonal and dis-
engaged from the process. 

In any event, when forced to  
choose between masked and un-
masked communication, many  
(if not most) people would 
choose to see a person’s entire  
face, even if the rest of his or  
her body (and body language) 
remains hidden. 

Zoom Fatigue		
Zoom fatigue is real; anyone 
who has spent an entire  day 
in a virtual proceeding, or a  
series of virtual conferences 
and/or meetings, has likely ex-
perienced it. For this reason, 
law firms and companies have 
begun instituting best prac-
tices to diminish its effects In 
both mediations and arbitra-
tions, it is especially important 
to schedule regular breaks for 
the parties and neutral alike,  
to keep everyone fresh. 

Indeed, perhaps because of 
the aversion to Zoom fatigue, 
the demand and offer process 
may be accelerated in virtual 
mediations, enhancing their 
efficiency. However, taking 
regular breaks or even spread-

ing the process over a couple 
of shorter days may allow for 
“a more leisurely unfolding 
of events” and “lead to more  
productive sessions.” 

Virtual Proceedings 
Have No Geographical 
Restrictions
Using virtual platforms has 
another valuable silver lining: 
It erases geographical limits. 
This is a significant positive as-
pect, in several respects. First, 
it obviates the need to travel, 
which decreases costs (in terms 
of both dollars and in time). 
Second, and related, is the fact 
that using a virtual platform in-
creases the likelihood that key 
decision-makers can attend. 

These twin features are espe-
cially significant in mediations 
of business disputes as well as 
those (both coverage and un-
derlying matters) involving  
insurance issues. Mediations, 
in particular, can grind to a 
halt when the insurance repre-
sentatives who are present do 
not have the authority to make  
decisions about funding and 
other key settlement issues. 

The same may be true of  
business disputes, in which C- 
suite personnel may not be able  
to travel to an in-person media- 
tion and leave behind other  
significant responsibilities. In   
person, the telephone chain nec- 
essary to convey developments  
in a mediation to key decision- 
makers may be too attenuated 
to keep the negotiation process 
moving. Instead, discussions 
may be put on hold for signif-
icant periods of time, or even 
until after the end of the me-
diation session, before anyone 
with authority can be reached. 

With virtual platforms, par- 
ty representatives can attend 
without having to ignore other  
important aspects of their  
roles. This allows decision- 
makers, such as claims execu-
tives and CEOs, to be present 
at the mediation. With those 



decision-makers directly in-
volved, negotiations are less 
likely to be sidelined by an un-
expected twist or turn in the 
day’s proceedings. Rather than 
running new developments up 
the chain of command through 
phone reports, the participants 
in the mediation may be able  
to make decisions and deal 
with evolving information and 
proposals immediately. 

A third significant advantage  
inherent in the absence of geo- 
graphical limits also exists.  
The availability of virtual pro-
ceedings allows the parties to 
extend and expand their search 
for an appropriate neutral  

(for example, a mediator or  
arbitrator with specialized sub- 
ject-matter expertise). Without  
the geographic limitations of  
in-person mediation, par-
ticipants can explore poten-
tial neutrals nationwide (or 
even internationally). This 
means that ADR consumers 
can be more granular in their 
selection of a neutral, focus-
ing on both optimum tim- 
ing and specific areas of ex-
pertise that may maximize  
the potential for resolution of 
their matter. 

For example, in matters in-
volving insurance coverage, the 
parties can choose a mediator 

experienced in assessing cov-
erage and bad faith issues, as 
well as even the specific area of 
insurance involved. If a suitable 
mediator in the parties’ loca-
tion is not available to conduct 
the mediation in the desired 
time frame, the parties can 
select an appropriate neutral 
from another location. Being 
virtual frees the parties to find, 
and select from, any number of 
neutrals who meet the specific 
needs of their mediation.
  
Virtual Is Here to Stay
When the pandemic is over, 
in-person mediations and ar-
bitrations will no doubt return. 

Nonetheless, I share the view 
expressed by many clients and 
colleagues alike: Virtual ADR 
has been effective and is here 
to stay, though not to the exclu-
sion of in-person proceedings.  

In all likelihood, there will be  
room for both in the future. 
Some proceedings may com-
bine in-person with virtual 
in hybrid proceedings. This 
is especially true in mat-
ters where decision-makers 
might not otherwise be able 
to attend. Virtual ADR will 
remain a viable and vital al-
ternative to in-person pro-
ceedings—and not necessarily  
a lesser one.   
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