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Project Neutrals

Prevent Disputes

The concepts of mediation and alternative dispute resolution have become
almost universally accepted in the construction industry, and many con-
struction contracts now require non-binding mediation before litigation or

arbitration can be initiated. Tradi-
tionally, mediation occurs at the
conclusion of a project. But recog-
nizing the huge advantages of pre-
venting and resolving disputes at
the earliest possible time, the in-
dustry increasingly has been using
tools like partnering and non-bind-
ing dispute review boards to render
advisory opinions during the course
of a project.

Now, a new concept, the “proj-
ect neutral,” is gaining widespread
acceptance, as project owners,
designers and contractors push dis-
pute resolution and
mediation into the ear-
liest stages of large
projects. Project neu-
trals are trained ADR
specialists who are des-
ignated in contract
documents to join construction
project teams and follow the build-
ing process from groundbreaking to
completion.

The project neutral is used as

needed to mediate disputes that
cannot be resolved at the project
level and, if the parties agree, actu-
ally rule on matters so that disputes
can be resolved on an ongoing
basis. Using a proactive approach,
the neutral also can work with the
project team to look ahead and
avoid many disputes altogether by
identifying and addressing poten-
tial problems before they happen.
So what is new and different about
this? Many in the industry would
say, “We always try to resolve dis-
putes and we always try to look

Unlike any other player on the construc-
tion team, the project neutral has
only one client: the project.

ahead and prevent problems.” The
key point is that unlike any other
player on the construction team,
the project neutral only has one
client: the project.

By demonstrating true impar-
tiality and gaining the trust of all
members of the construction team,
the project neutral can have pri-
vate, confidential meetings with
each member (much like the tradi-
tional mediation process) and de-
termine their concerns and the
threats to the project being com-
pleted on-time and within budget.
The project neutral then can care-
fully use that information to facili-
tate group meetings to
address and prevent dis-
putes.

The construction
industry is recognizing
the importance of having
a neutral involved during
the construction process.
‘Traditionally, the archi-
tect/engineer, as the “master-
builder,” has been the initial arbiter
of disputes between the owner and
contractor. But as more of those dis-
putes have centered on plans, spec-
ifications and design aspects of
projects, decisions by architects

have been questioned by various
parties, and architects have been put
in the difficult situation of render-
ing opinions that could affect their
own liability.

The new “American Institute of
Architects General Conditions”
(AIA 201), to be published this fall,
recognizes this problem and intro-
duces the concept of a third-party
“initial decision-maker.” While the
initial decision-maker under AIA




201 does not exactly equate to the
project-neutral role, the principal
concept is the same: Someone in-
volved in the project is a neutral
party who represents only the proj-
ect’s interests and is not a partici-
pant in the project itself.

I have had the opportunity to
serve as the project neutral on
major projects involving hospital
construction, heavy construction
and hotel construction. With all of
the parties working together, we
have been able to avoid litigation
and solve problems in a very proac-
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tive manner for the benefit of all.

Use of a project neutral was
required by the construction con-
tract for the Adventist Health-
White Memorial Medical Center
in Los Angeles. Tom Verti, presi-
dent of Charles Pankow Builders
Ltd., the general contractor on the
project, says the project neutral ap-
proach “is much faster and less
costly than mediation due to its in-
formal and common-sense ap-
proach: It forces business princi-
ples to take precedent over the
legalities.”
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The project-neutral concept
takes the benefits of mediation and
applies them in a cost-effective man-
ner to construction management. It
should be seriously considered by
owners, contractors and design pro-
fessionals planning to construct any
major project. m

Kenneth C. Gibbs is a mediator/
arbitrator with JAMS in Santa Mon-
ica, Calif- He can be reached at 310-
309-6205 or kgibbs@jamsady.com.
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