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Committed Intimate Relationships:

They’re Not Just for Family Law
Practitioners Anymore

By Hon. Helen Halpert (Ret.)

Americans are increasingly choosing
to live in intimate relationships without
being married. Interestingly, the age
cohort with the greatest increase in this
type of living arrangement are people
over the age of 50.!

The legal implications for these rela-
tionships are very broad and extend far
beyond the division of property at the
end of a relationship. Division of prop-
erty upon the death of one partner, credi-
tor/debtor rights and potentially even
tort liability all may be impacted by the
existence of a committed intimate rela-
tionship (CIR).” To cite just one example,
although the laws of intestate succession
do not apply to parties in a CIR, a court,
at the death of one partner, is to equita-
bly divide property acquired during the
relationship.?

This article is intended to serve as a
primer for those attorneys who do not
practice primarily in family law, as well
as to highlight some recurrent issues for
family law attorneys.

Since the abolition of the Creasman
presumption by the Washington Supreme
Court in the landmark case of In re Mar-
riage of Lindsey, trial courts are to “justly
and equitably” distribute property ac-
quired during the relationship when a
CIR ends, either by death or dissolution.?
This requires a three-step analysis:

(1) a determination of whether a
CIR exists;

(2) a determination of “what interest
each party has in the property acquired

during the relationship;” and

(3) a determination of what consti-
tutes a “just and equitable distribution
of such property.”

Although steps two and three can,
at times, present challenging issues, the
most common issue in CIR litigation in-
volves the first step: Is the relationship
before the court, in fact, a CIR? It is that
question that will be discussed in this
article.®

As stated by the Court in Connell:
A meretricious relationship [CIR] is
a stable, marital-like relationship
where both parties cohabit with
knowledge that a lawful marriage
between them does not exist.
Relevant factors establishing a mer-
etricious relationship include, but
are not limited to: continuous co-
habitation, duration of the relation-
ship, purpose of the relationship,
pooling of resources and services
for joint projects, and the intent of
the parties.’

The five factors are not exclusive, and
no one factor is necessarily predominant.
The factors are not to be construed in a
“hyper-technical” manner. The inquiry as
to whether a CIR exists is dependent on
the specific facts before the court. The
factors are “meant to reach all relevant
evidence helpful in establishing” whether
a CIR exists.?

Finally, unlike in a statutorily created,
state-registered domestic partnership, a
CIR may exist even if one or both parties
is married to another person.’

Continuous cobabitation: Parties
may still be in a CIR, even if at times they
live apart. Thus, in Morgan v. Briney, an
eight-month separation during a 20-year
period of cohabitation did not prevent a
finding that the CIR started on the date
cohabitation initially began.”® In addition,
if periods of living apart were required
for practical purposes, such as educa-
tion or career development, continuous
cohabitation may still be found.!

Duration of relationship: The rela-
tionship need not be “long term,” and —
particularly when the parties ultimately
marry — a relatively brief period of pre-
marital cohabitation may suffice.'> On the
other hand, even a concededly long-term
relationship may lack the hallmarks of
a CIR. Nonetheless, given the equitable
roots underlying the CIR doctrine, the
length of the relationship is often a sig-
nificant factor.”

Purpose of the relationship: As a gen-
eral matter, the purpose of a CIR is to
establish a loving, mutually supportive,
intimate, cohabitating and caring rela-
tionship. That is, the purpose is to enter
into a marriage-like relationship. Continu-
ing physical intimacy is not required.!
Conversely, roommates who engage in a
physical relationship may remain simply
roommates, absent other evidence that
supports a finding of a CIR.®

Cohabitation while rearing a child
together is strong evidence of a CIR.!
However, Washington has not adopted
the ALI Principles of the Law of Fam-
ily Dissolution, section 6.03, American



Law Institute (May 2002), which, in es-
sence, suggest that a CIR be conclusive-
ly presumed from joint parenting and
cohabitation."”

Pooling of resources and services for
joint projects: Pooling of resources may
be found even when the parties main-
tained separate accounts, with each part-
ner paying some of the household bills
from a separately maintained account.
Labor toward a community goal, such
as child rearing or house remodeling, is
also a significant factor. A joint account
is not required."®

Intent of the parties: The parties
must mutually intend to be in a CIR."”
Such intent may be established by the
couple holding themselves out as a fam-
ily, or one partner enrolling the other in
employer-provided health insurance or
naming the other as the beneficiary in
a life insurance policy. Unlike in a mar-
riage, evidence of infidelity may be rel-
evant to establish lack of intent to enter
into a CIR, although evidence of infidelity
is not conclusive.?® Of course, evidence
that establishes the other Connell factors
often supports an inference of mutual
intent to enter into a CIR.

Enforceability of agreements regard-
ing a CIR: The parties are free to agree to
keep some or all of their property out of
the CIR. Such agreement however, must
meet the substantive and procedural
fairness requirements of In re Marriage
of Mattson.*!

Finally, because a CIR requires mu-
tual intent, when one partner unequivo-
cally indicates a desire to terminate the
relationship, the CIR terminates on that
date.??

When the Court in Lindsey* recog-
nized that both partners to a long-term,
stable, marital-like relationship were en-
titled to an ownership interest in property

acquired during the relationship, it did so
as a matter of equity. Perhaps because of
the equitable roots of the CIR doctrine, it
is not always possible to tease out which
of the five Connell factors will be given
the most weight.

Vexing issues still exist, such as the
difficulty in determining the start date
of a CIR when the parties, as perhaps
is typical, “drift” into a committed re-
lationship and become more and more
enmeshed over time. Finally, in Penning-
ton,** the Court left open the possibility
that even if the parties’ relationship did
not qualify as a CIR, other theories of
relief available prior to Lindsey, such as
implied partnership, resultant or con-
structive trust, or unjust enrichment,
might still be available. ®
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