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FLSA settlements and arbitration
he U.S. Supreme
Court’s recent decision in Epic Systems
Corp. v. Lewis, 138
S.Ct. 1612 (2018),
reaffirmed the now wellestablished principle that
parties can contract to pursue claims under the Fair
Labor Standards Act through
arbitration.
Indeed, with each passing
year the number of FLSA
claims brought in arbitration,
as well as federal court, has
increased exponentially.
While FLSA claimants in
arbitration retain all of the
substantive rights guaranteed by the FLSA, interesting
questions arise as to how that
principle applies with respect
to the settlement of FLSA
claims in arbitration.
Although arbitration is, by
definition, confidential and is
often a privately negotiated
process in which the arbitrator’s authority is strictly
defined by the parties’ agreement, the FLSA establishes
rights — such as the right to
minimum wages and to be
compensated for overtime —
as to which there is a broader
public interest. See 29 U.S.C.
§201; Brooklyn Savings Bank v.
O’Neill, 325 U.S. 893, 901
(1945).
Based on the public interest in ensuring that employees receive appropriate
compensation required by the
FLSA, courts have questioned whether FLSA claims
can be privately settled, and
in many jurisdictions have
concluded they cannot. See
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