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Regardless of whether one 
is a proponent or opponent of 
mandatory arbitration claus-
es, they have become ubiqui-
tous. According to a March 
2015 study performed by the 
Consumer Financial Protec-
tion Bureau, 53% of credit 
card agreements and 99.9% of 
all mobile phone agreements 
contain mandatory arbitra-
tion provisions (Consumer 
Fin. Prot. Bureau, Arbitration 
Study, Report to Congress, 
Pursuant to Dodd–Frank Wall 
Street Reform and Consum-
er Protection Act § 1028(A) 
(2015), https://files. con-
sumerfinance.gov/f/201503_
cfb_arbitrat ion-study-re-
port-to-congress-2015.pdf). A 
2017 survey found that approx-
imately half of all private-sec-
tor non-union employees are 
subject to mandatory arbitra-
tion agreements. The same 
survey also found that as the 
size of the employer increased, 
the likelihood of a mandatory 
arbitration agreement also in-
creased. The survey found that 
62% of employers with 1,000 

to 4,999 employees required 
arbitration of employee griev-
ances and that 68% of em-
ployers with more than 5,000 
employees required such arbi-
tration (Alexander J.S. Colvin, 
The Metastasization of Man-
datory Arbitration, 94 Chi.-
Kent L. Rev. 3, 9, 11 (2019)). 
Given the warm reception the 
Supreme Court of the United 
States has given to arbitration 
clauses (see Epic Sys. Corp. v. 
Lewis, 138 S.Ct. 1612, 1632 
(2018) (upholding arbitration 
agreements that waive an em-
ployee’s right to participate in 

a collective action); DIRECTV, 
Inc. v. Imburgia, 136 S.Ct. 463, 
470-71 (2015) (Federal Arbi-
tration Act preempts an inval-
id state law); AT&T Mobility 
LLC v. Concepcion, 563 U.S. 
333, 352 (2011) (Federal Ar-
bitration Act preempts a state 
rule permitting consumers to 
demand class-wide arbitra-
tion), the prevalence of such 
clauses will likely increase.

Given the frequency with 
which arbitration clauses ap-
pear in commercial relation-
ships, it is incumbent upon 
attorneys—both litigators and 

transactional attorneys—to 
have at least some familiari-
ty with how the courts have 
addressed arbitration-related 
issues. To that end, the follow-
ing is a summary of the United 
States Court of Appeals for the 
Second Circuit’s jurisprudence 
on arbitration-related issues 
during 2020. I have broken 
the cases down into seven cat-
egories based on the primary 
issue before the court:  (1) the 
standard and scope of review 
of an arbitral award, (2) the 
effect of an arbitral award, (3) 
the existence of an arbitration 



agreement, (4) arbitrability, 
(5) the adequacy of arbitra-
tion as a dispute resolution 
mechanism, (6) discovery is-
sues related to arbitration and 
(7) appealability of an order 
compelling arbitration. Where 
a summary order’s recitation 
of the facts did not provide a 
complete understanding of the 
case, I have referred to the dis-
trict court’s decision to fill any 
gaps.

I. Standard and Scope of 
Review of an Arbitral Award

National Retirement Fund v. 
Metz Culinary Mgm’t, Inc., 946 
F.3d 146 (2d Cir. Jan. 2, 2020), 
cert. denied, No. 19-1336, 2020 
WL 5882286 (Oct. 5, 2020): 
The vast majority of the opin-
ion deals with the arcane sub-
ject of the correct interest rate 
assumptions to be applied in 
calculating withdrawal liability 
under the Multiemployer Pen-
sion Plan Amendments Act of 
1980 as it relates to the Employ-
ee Retirement Income Secu-
rity Act (ERISA). However, in 
reaching its decision, the Sec-
ond Circuit briefly noted that 
an arbitrator’s legal conclusions 
are subject to de novo review, 
while an arbitrator’s findings 
of fact enjoy a presumption of 
correctness that can be over-
come only by a “clear prepon-
derance” of the evidence.

Savine v. Interactive Brokers, 
LLC, 799 F. App’x 97 (2d Cir. 
Apr. 3, 2020) (summary or-
der): The unsuccessful party 
to an arbitration conducted in 
the United Kingdom sought to 
vacate the award, and the dis-
trict court dismissed the peti-
tion for lack of subject matter 
jurisdiction.

The Second Circuit ex-
plained that under its prece-
dents interpreting the Con-
vention on the Recognition 
and Enforcement of Foreign 

Arbitral Awards (“the New 
York Convention”), the coun-
try in which the award is made 
has “primary jurisdiction” to 
set aside or vacate an arbitral 
award; the courts of signatory 
states have “secondary juris-
diction” and can only decide 
whether to enforce the for-
eign award. Thus, in response 
to appellant’s claim that the 
award was contrary to United 
States securities laws, the dis-
trict court had the power to 
enforce or refuse to enforce 
the award; it did not have the 
power to set aside or vacate 
the award. Thus, the district 
court’s dismissal was affirmed.

Barnard College v. Transport 
Workers Union, 801 F. App’x 40 
(2d Cir. Apr. 16, 2020) (sum-
mary order): Barnard was the 
unsuccessful party in an arbi-
tration brought by a security 
guard alleging wrongful ter-
mination. The guard had been 
terminated for sexual harass-
ment; the arbitrator found that 
the termination lacked just 
cause and ordered reinstate-
ment despite also expressly 
finding that the guard had en-
gaged in humiliating and hurt-
ful behavior. Barnard objected 
to the award, arguing that re-
quiring reinstatement violated 
the public policy against sex-
ual harassment in the work-
place.

Although the court noted 
that an arbitral award may be 
vacated if it violates a public 
policy, it went on to explain 
that vacatur is appropriate 
only when the award itself, as 
opposed to the underlying rea-
soning, violates public policy. 
The court went on to state that 
an arbitral award requiring re-
instatement violates the poli-
cy against sexual harassment 
only when the subject of the 
award has engaged in multiple 
acts of harassment. In the case 

before the court, the guard was 
charged with a single act of ha-
rassment, and although other, 
similar charges were pending, 
they had not been proven. 
Thus, the court found that the 
arbitrator could properly find 
the guard to be a first offender 
for whom reinstatement was 
not precluded.

EB Safe, LLC v. Hurley, 19-
3859-cv, 2020 WL 6140616 
(2d Cir. Oct. 20, 2020) (sum-
mary order): The losing party 
in an arbitration objected to 
the prevailing party’s petition 
to confirm the award on the 
grounds that the fee award 
was in “manifest disregard” 
of the law and that the award 
was procured through fraud, 
namely, perjured testimony. 
The Second Circuit affirmed 
the district court’s decision 
confirming the award. Noting 
the judiciary’s limited role in 
reviewing arbitration awards, 
the court stated that a chal-
lenge to an arbitration award 
alleging manifest disregard 
of the law required a showing 
that (1) the law that was al-
legedly ignored was clear and 
clearly applicable to the dis-
puted issue, (2) the law was 
applied incorrectly and infect-
ed the outcome and (3) the 
arbitrator knew of the law and 
its applicability to the matter 
in issue. With respect to the 
contention that the award had 
been procured by fraud, the 
court reaffirmed long-stand-
ing precedent that such a chal-
lenge can succeed only where 
it is “abundantly clear” that 
the prevailing party offered 
perjured testimony, that the 
unsuccessful party could not 
have reasonably discovered 
the fraud prior to the issuance 
of the award and that the per-
jured testimony related to a 
material issue.

Pagaduan v. Carnival Corp., 

No. 19-3400-cv, 2020 WL 
6939738 (2d Cir. Nov. 25, 
2020) (summary order): Plain-
tiff, who was injured while 
serving as a crew member 
on one of defendant’s vessels, 
sought non-enforcement or 
vacatur of a Philippine arbitral 
award that granted him $5,100 
in sickness allowance and $510 
in attorneys’ fees but denied 
any further relief. Plaintiff 
claimed that he was entitled to 
relief under Article V(1)(b) of 
the New York Convention be-
cause he was not given prop-
er notice of the arbitration or 
was otherwise unable to pres-
ent his case and under Article 
V(2)(b) because recognition 
and enforcement of the award 
would be contrary to the pub-
lic policy of the United States.

The Second Circuit affirmed 
the denial of plaintiff ’s mo-
tion. With respect to plaintiff ’s 
first claim, the court pointed 
out that plaintiff had made the 
tactical decision in the arbitral 
proceeding to focus primarily 
on subject matter jurisdiction. 
Although this decision may 
have limited his ability to ad-
dress the merits of his claim, 
it did not cause him to be un-
able to present his case. With 
respect to plaintiff ’s policy 
argument, the court pointed 
out that the New York Con-
vention’s “emphasis on en-
forcing international arbitral 
awards and ‘considerations of 
reciprocity’ requires that the 
‘public policy defense should 
be narrowly construed’” and 
applied only where enforce-
ment of the foreign arbitral 
award “would violate our most 
basic notions of morality and 
justice.” The court found that 
the fact that the law applied 
in the foreign arbitration may 
have provided for lesser reme-
dies than United States law did 
not meet this standard.



II. Binding Effect of 
Arbitration Awards 

Ninety-Five Madison Co. v. 
Vitra Int’l AG, No. 20-1432, 
2020 WL 7086186 (2d Cir. Dec. 
4, 2020) (summary order): A 
Landlord and a commercial 
tenant entered into a settle-
ment agreement in which the 
landlord approved the tenant’s 
making certain alterations and 
the parties agreed to arbitrate 
“all disputes arising out of or 
relating to the interpretation 
and enforcement of the agree-
ment and tenant’s alterations” 
and expressly waived any right 
to appeal the arbitrator’s de-
cision. A subsequent arbitra-
tion found that the landlord 
had breached the settlement 
agreement, thereby excusing 
the tenant’s obligations under 
the lease.

The landlord subsequently 
sued the tenant’s guarantor 
for the tenant’s breaches of 
the lease that occurred both 
before and after the settle-
ment. The Second Circuit 
affirmed the dismissal of the 
complaint. The court found 
that claims based on breach-
es allegedly committed before 
the settlement were barred 
by the settlement agreement. 
With respect to breaches al-
legedly committed after the 
settlement agreement, the 
court found that collateral es-
toppel precluded the landlord 
from relitigating the claims 
that were decided by the ar-
bitrator. The court rejected 
the landlord’s claim that it did 
not have a full and fair oppor-
tunity to litigate its claims in 
the arbitration because there 
was no discovery or live tes-
timony in the arbitration and 
no right of appeal from the 
award, finding that the land-
lord had voluntarily waived 
these rights in the settlement 
agreement.

III. Existence of an 
Agreement to Arbitrate

Agarunova v. Stella Or-
ton Home Care Agency, Inc., 
794 F. App’x 138 (2d Cir. Feb. 
24, 2020) (summary order): 
Plaintiff alleged that a former 
employer had violated the Fair 
Labor Standards Act and the 
New York Labor Law. Plain-
tiff was a former member of 
a union that had entered into 
a collective bargaining agree-
ment (“CBA”) in 2012 that re-
quired arbitration of disputes 
concerning the interpretation 
and application of the CBA 
but did not require arbitration 
of disputes arising under fed-
eral and state laws. In 2014, 
the union and the employer 
entered into a memorandum 
of understanding to continue 
negotiations to implement an 
alternative dispute resolution 
(“ADR”) procedure to address 
claims under federal and state 
laws, and in December 2015, 
after plaintiff had ceased to 
be represented by the union, 
the union, and the employer 
agreed to an ADR procedure 

for such claims.
The court affirmed the dis-

trict court’s decision deny-
ing the employer’s motion to 
compel arbitration, finding 
that the 2014 memorandum 
of understanding was nothing 
more than an unenforceable 
agreement to agree. With re-
spect to the 2015 agreement, 
the court found that plaintiff 
was not bound by it because 
she was no longer represented 
by the union at the time it was 
signed.

China Shipping Contain-
er Lines Co. v. Big Port Serv. 
DMCC, 803 F. App’x 481 (2d 
Cir. Mar. 5, 2020) (summary 
order), cert. denied, No. 20-
128, 2020 WL 6701086 (Nov. 
16, 2020): This declaratory 
judgment action matter arose 
out of an attempt by Big Port 
to re-litigate a decision of a 
Singaporean court, which held 
that there was no binding ar-
bitration agreement between 
China Shipping and Big Port 
with respect to a dispute con-
cerning the sale of fuel oil. 
Most of the opinion deals with 

the district court’s decision to 
accord the foreign judgment 
comity. Of interest here was 
Big Port’s argument that the 
liberal federal policy in favor 
of arbitration warranted revis-
iting the Singaporean court’s 
decision. The Second Circuit 
rejected the argument, ex-
plaining that arbitration can 
be ordered only where there 
is an enforceable agreement 
to arbitrate. Because the exis-
tence of an agreement to ar-
bitrate was the precise issue 
decided by the Singaporean 
court, Big Port had received 
all the process to which it was 
entitled, and the federal policy 
in favor of arbitration was not 
sufficient to warrant re-litigat-
ing the issue.

Trina Solar US, Inc. v. Jas-
min Solar PTY Ltd., 954 F.3d 
567 (2d Cir. Apr. 2, 2020): 
JRC, acting as agent for Jas-
min, entered into a contract 
with Trina to purchase solar 
panels. The contract contained 
an arbitration clause requir-
ing that any disputes or con-
troversies arising out of or in 



connection with the contract 
between the parties be sub-
mitted to binding arbitration. 
A dispute arose concerning 
Trina’s performance, and Tri-
na commenced and arbitra-
tion against JRC and Jasmin. 
Jasmin took the position that 
it was not bound by the arbi-
tration clause, refused to par-
ticipate in the arbitration and 
subsequently moved to vacate 
the award entered against it 
for lack of subject matter juris-
diction. The district court de-
nied Jasmin’s motion and con-
firmed the award; the Second 
Circuit reversed this aspect of 
the district court’s decision.

The court considered 
whether Jasmin was bound 
by the arbitration clause on 
two different theories: agency 
and the direct benefits theory 
of estoppel. The court’s anal-
ysis under the agency theory 
was extremely fact specific. 
After noting that an agent for 
a disclosed principal may en-
ter into a contract that, by its 
terms, excludes the principal 
as a party and that such an ex-
clusion does not require any 
particular form of words, the 
court considered the language 
and structure of the contract 
to determine whether Jasmin 
was excluded as a party. The 
contract referred to JRC and 
Trina as the only parties to the 
contract and mentioned Jas-
min only once as a guarantor 
of JRC’s payment obligation. 
In addition, the court found 
that if Jasmin was a party to 
the contract, the express refer-
ence to it as a guarantor would 
lead to the odd result that it 
was guaranteeing itself. The 
contract also provided that it 
could be terminated by writ-
ten notice from one party to 
another party. If Jasmin were 
a party to the contract, this 
provision would suggest that 

the contract could be termi-
nated by a notice from JRC 
to Jasmin—a result that the 
court found the parties could 
not have intended. Finally, the 
contract’s third-party-benefi-
ciary clause provided that the 
contract did not create any 
rights on the part of any per-
son not a party to the contract. 
The court found that this lan-
guage, in conjunction with the 
other language in the contract 
identifying JRC and Trina as 
the only parties to the con-
tract, was further evidence of 
an intent to exclude Jasmin as 
a party.

With respect to the di-
rect-benefits theory, the court 
noted that in order for a 
non-signatory to be bound by 
an arbitration clause, this the-
ory required that the benefits 
to that party must flow directly 
from the agreement rather than 
indirectly from the contractual 
relation of the parties to the 
agreement; i.e., the non-signa-
tory must invoke the contract 
to obtain its benefit, or the con-
tract must expressly confer a 
benefit on the non-signatory. 
The court found that neither 
of these conditions were met; 
thus, Jasmin was not bound 
under this theory.

Nicosia v. Amazon.com, Inc., 
815 F. App’x 612 (2d Cir. June 
4, 2020) (summary order): 
Plaintiff asserted claims with 
respect to a 2013 purchase 
from Amazon, and Amazon 
moved to compel arbitration. 
Plaintiff opposed the motion, 
arguing that he never received 
notice of or consented to the 
arbitration clause in Amazon’s 
conditions of use. The court 
concluded that plaintiff had 
actual knowledge of the ar-
bitration clause no later than 
September 2014, when Am-
azon raised the arbitration 
clause in the instant litigation. 

The court went on to explain 
that plaintiff ’s continuing to 
make purchases on Amazon 
after September 2014 consti-
tuted consent to the arbitration 
clause. Finding that the issue 
had been forfeited, the court 
found it unnecessary to reach 
the question of the retroactivi-
ty of plaintiff ’s consent. 

The district court, howev-
er, noted that Second Circuit 
precedent teaches that consent 
to an arbitration clause that 
does not contain an express 
limitation to future disputes 
should be applied to preex-
isting claims (Nicosia v. Ama-
zon.com, Inc., No. 14 CV 4513 
(SLT)(LB), 2017 WL 10111078 
at *10 (E.D.N.Y. Aug. 18, 2017) 
(Report and Recommenda-
tion), adopted at, 384 F. Supp. 
3d 254 (E.D.N.Y. 2019), citing 
Smith/Enron Cogeneration Ltd. 
Partnership, Inc. v. Smith Co-
generation Int’l, Inc., 198 F.3d 
88, 99 (2d Cir. 1999); Coenen v. 
R.W. Pressprich & Co., 453 F.2d 
1209, 1212 (2d Cir. 1972); and 
Reid v. Supershuttle Int’l, Inc., 
No. 08 CV 4854 (JG), 2010 
WL 1049613, at *5 (E.D.N.Y. 
Mar. 22, 2010)). Thus, the dis-
trict court reasoned that by 
virtue of plaintiff ’s continued 
purchases on Amazon after 
2014, when he had actual no-
tice of the arbitration clause, 
plaintiff was required to arbi-
trate his claims with respect to 
his 2013 purchase.

ABM Indus. Grps. LLC v. 
Int’l Union of Operating En-
gineers, 968 F.3d 158 (2d Cir. 
July 29, 2020) (per curiam): 
An employer sought to con-
firm an arbitration award that 
required two employees to re-
pay certain benefit payments 
erroneously paid pursuant to 
a CBA. The award resulted 
from an arbitration that arose 
out of a claim initially made by 
the employees that they were 

owed certain vacation credits, 
and their union filed a griev-
ance seeking these benefits. 
In response, the employer as-
serted that the employees had 
actually received benefits to 
which they were not entitled. 
The union and the employer 
agreed to arbitrate the con-
flicting claims. The employees 
resisted confirmation of the 
award in favor of the employ-
er, arguing that they were en-
titled to the benefit payments 
and that they were not bound 
by the CBA because they had 
not signed it, notwithstanding 
the facts that their union had 
identified them as “Grievants” 
in the arbitration and had 
made submissions expressly 
on their behalf. 

Although the district court 
had accepted the employees’ 
arguments, the Second Cir-
cuit reversed and confirmed 
the award. The court held that 
the employees directly man-
ifested their intent to be rep-
resented by their union by au-
thorizing the union to submit 
their claim for unpaid benefits 
to arbitration. Based on the 
foregoing, and on principles 
of federal labor law, the court 
found that the employees had 
consented to the union’s acting 
as their agent in the arbitra-
tion, and that the employees 
were bound by the result of the 
arbitration. 

Arnaud v. Doctor’s Assocs. 
Inc., 821 F. App’x 54 (2d Cir. 
Sep. 15, 2020) (summary 
order): A patron of a well-
known chain of sandwich 
shops brought a class action 
claiming that he had received 
unsolicited text messages in 
violation of the Telephone 
Consumer Protection Act. De-
fendant responded by seeking 
arbitration, arguing that by 
clicking on an “I’M IN” button 
on defendant’s website that en-



abled plaintiff to obtain a free 
sandwich under certain con-
ditions, plaintiff had agreed to 
an arbitration clause set out on 
a separate web page accessible 
by a hyperlink on the promo-
tional page. 

The Second Circuit affirmed 
the denial of defendant’s mo-
tion to compel arbitration. The 
court noted that, in such a sit-
uation, a consumer is bound 
by the terms and conditions 
only if he has actual notice or 
“inquiry notice”; a consum-
er will be placed on “inquiry 
notice” only where web page 
design renders the existence of 
such additional terms reason-
ably conspicuous. The court 
found that the terms and con-
ditions were not reasonably 
conspicuous because the link 
to them was in a small font, at 
the bottom of the promotion-
al page, and was introduced 
by no language other than the 
shorthand “T&Cs.”

Dylan 140 LLC v. Figueroa, 
No. 20-461-cv, 2020 WL 
7251003 (2d Cir. Dec. 10, 
2020): Plaintiff, a building 
owner, entered into a CBA 
with a union under which 
the plaintiff was required to 
make contributions to benefit 
funds for certain employees. 
The funds in issue were joint-
ly administered, multi-em-
ployer labor-management 
trust funds. The underlying 
dispute in the case was plain-
tiff ’s liability for its failure to 
make contributions on be-
half of a particular part-time 
employee. The building own-
er commenced a declaratory 
judgment action under ERISA 
and the Labor Management 
Relations Act (“LMRA”). Prior 
to the commencement of the 
declaratory judgment action, 
the funds had commenced an 
arbitration. The issues on ap-
peal were the building owner’s 

claims that (1) the declaratory 
judgment action should take 
precedence over the arbitra-
tion as the first-filed proceed-
ing and (2) it was not required 
to arbitrate disputes with the 
funds because the funds were 
not parties to the CBA, not-
withstanding the fact that the 
CBA identified the funds as 
third-party beneficiaries and 
expressly gave them the right 
to commence a litigation or 
arbitration to collect delin-
quent contributions.

The Second Circuit affirmed 
the district court, rejecting 
both of the building owner’s 
contentions. The court first 
noted that the language of the 
CBA, when correctly inter-
preted, expressly provided the 
funds with the right to com-
mence an arbitration seeking 
delinquent contributions. Sec-
ond, the court explained that 
there was no principle of law 
according priority to a litiga-
tion filed before an arbitration 
and, in any event, the arbitra-
tion in this case was actually 
commenced prior to the com-
mencement of the litigation. 
Finally, the court noted that 
although the district court did 
not err in looking to the Fed-
eral Arbitration Act (“FAA”) 
and the case law under it for 
guidance on certain proce-
dural issues, it went on to note 
that the FAA did not directly 
apply to actions brought under 
Section 301 of the LMRA.

IV. Arbitrability
Belton v. GE Capital Re-

tail Bank, 961 F.3d 612 (2d 
Cir. June 16, 2020), petition 
for cert. filed, No. 20-481 
(Oct. 14, 2020): Plaintiffs had 
opened accounts with defen-
dant credit card companies; 
the cardmember agreements 
contained arbitration clauses. 
Plaintiffs’ accounts became 

delinquent, and the issuing 
banks “charged off ” the debts 
and sold them to third parties. 
The banks also reported the 
status of the debts to the major 
credit reporting companies as 
charged off, indicating delin-
quent and outstanding debts. 
Plaintiffs subsequently filed 
a petition in bankruptcy and 
obtained orders discharging 
all debts; these orders operated 
as an injunction against any at-
tempt to collect the discharged 
debts pursuant to 11 U.S.C. 
§ 524(a)(2). Despite the dis-
charge, the banks continued to 
report the debts as charged off 
without mentioning the bank-
ruptcy discharge. The debtors 
moved to hold the banks in 
contempt, arguing that their 
refusal to update their credit 
reports constituted an attempt 
to collect a discharged debt in 
violation of the Section 524(a)
(2) injunction. The banks re-
sponded by seeking to com-
pel arbitration pursuant to 

held that only the bankruptcy 
court has the authority to en-
force the Section 524 injunc-
tion and that permitting arbi-
tration of such claims would 
be in “inherent conflict” with 
the Bankruptcy Code. The is-
sue in Belton was whether the 
intervening Supreme Court 
decision in Epic Sys. Corp. v. 
Lewis, 138 S.Ct. 1612 (2018), 
which addressed, among oth-
er things, when other federal 
statutes might displace the 
broad provisions of the FAA, 
warranted reconsideration of 
Anderson.

The Belton court conclud-
ed that Epic did not impugn 
the continuing vitality of An-
derson. The court held that a 
claim alleging a violation of a 
bankruptcy court’s discharge 
order is not an arbitrable dis-
pute and that only the court 
that issued the discharge order 
can enforce it through a con-
tempt citation.

the terms of the cardmember 
agreements. Both the bank-
ruptcy court and the district 
court denied the banks’ mo-
tion.

Two years earlier, in In re 
Anderson, 884 F.3d 382 (2d 
Cir. 2018), cert. denied, 139 
S.Ct. 144 (2018), the Second 
Circuit had answered virtual-
ly the identical question and 

V. Adequacy of Arbitration 
as a Dispute Resolution 
Mechanism

DiCesare v. Town of Ston-
ington, 823 F. App’x 19 (2d 
Cir. Aug. 14, 2020) (summary 
order): A former municipal 
employee claimed that he had 
been wrongfully terminated in 
retaliation for his exercise of 
his First Amendment rights 



and that he was denied due 
process in connection with 
his termination proceedings. 
After noting that plaintiff 
had received notice of certain 
charges of misconduct and 
had been afforded a right to 
respond before his termina-
tion, the court found that a 
plenary arbitration proceeding 
commenced by plaintiff after 
his termination and pursuant 
to the applicable CBA satisfied 
due process.

VI. Discovery
Washington National Ins. 

Co. v. Obex Group LLC, 958 
F.3d 126 (2d Cir. May 1, 2020): 
Claimant commenced an arbi-
tration alleging fraud in con-
nection with a reinsurance 
agreement and subpoenaed 
testimony and documents 
for use at the hearing from a 
non-party witness. The witness 
refused to comply with the 
subpoena, and claimant filed a 
petition seeking enforcement 
of the subpoena pursuant to 
Section 7 of the FAA. The wit-
ness offered a number of ar-
guments in opposition to the 
subpoena, none of which were 
successful.

The witness first argued that 
the court lacked subject matter 
jurisdiction because, among 
other things, the parties in the 
underlying arbitration were 
not completely diverse and the 
amount in controversy did not 
exceed $75,000. With respect 
to the argument that complete 
diversity was lacking, the court 
held that the relevant inquiry 
is whether complete diver-
sity exists among the parties 
to the petition to enforce the 
subpoena—not with respect 
to the parties to underlying 
arbitration. The court further 
held that a co-claimant, whose 
presence would have destroyed 
compete diversity in the en-

forcement proceeding, was 
not a necessary party. With re-
spect to the witness’ argument 
concerning the jurisdictional 
amount, the court noted that 
the amount in controversy in 
the underlying arbitration was 
$134 million and that claimant 
had alleged the documents in 
issue had a value in excess of 
$75,000. Because the witness 
had not demonstrated to a le-
gal certainty that the amount 
in controversy was actual-
ly smaller, the court rejected 
the argument concerning the 
amount in controversy.

The non-party witness next 
argued that the subpoena was 
improper because it sought 
pre-hearing discovery. This 
argument was based on claim-
ant’s offer to waive the witness’ 
appearance at the hearing if 
the documents were produced 
prior to the hearing. Although 
the court reaffirmed its prior 
holding that a Section 7 sub-
poena could not be used for 
pre-hearing discovery, it went 
on to hold that a Section 7 
subpoena that validly sought 
production at the hearing was 
not rendered invalid by the 
claimant’s offer to accept the 
documents prior to the hear-
ing and to waive the witness’ 
appearance at the hearing.

Third, the witness argued 
that the district court improp-
erly failed to rule on its Federal 
Rules of Civil Procedure Rule 
45 objections; namely, that the 
subpoena was unduly burden-
some and sought matter that 
was privileged or otherwise 
protected. The court also re-
jected this argument, finding 
that the objections could be 
raised before the arbitrator. 
The court, however, left open 
the questions of whether the 
district court had the author-
ity to rule on such objections 
and whether leaving the Rule 

45 objections to the arbitrator 
would deprive the non-party 
witness of any avenue for judi-
cial review, finding that those 
issues were not before it.

Finally, the witness claimed 
that because the arbitrators 
had previously held a hear-
ing in the Eastern District of 
Pennsylvania, venue in the 
Southern District of New York, 
where claimant filed its peti-
tion, was improper. The court 
rejected this argument, noting 
that the arbitration agreement 
provided for arbitration in 
New York, New York, and that 
the subpoena was returnable 
at a law office located in Man-
hattan. The court found the 
fact that the arbitrators had 
previously sat in Pennsylvania 
in connection with another 
summons was not relevant.

Sampedro v. Silver Point 
Capital, L.P., 958 F.3d 140 (2d 
Cir. May 1, 2020): This mat-
ter involved an issue under 28 
U.S.C. § 1782, which provides, 
in pertinent part, that “upon 
the application of any inter-
ested person,” a district court 
“may order [a person] to give 
his testimony or statement or 
to produce a document or oth-
er thing for use in a proceed-
ing in a foreign or internation-
al tribunal.” Sampedro and 
his brother were terminated 
from their employment with 
a Spanish company, Codere, 
S.A., and they commenced 
an action in the Commer-
cial Court of Madrid. Codere 
was the only defendant in 
the action. Shortly thereafter, 
Sampedro and his brother also 
commenced an arbitration be-
fore the International Cham-
ber of Commerce (ICC) aris-
ing out of the same facts and 
seeking the same relief that 
was sought in the Commercial 
Court. The appellants before 
the Second Circuit, directors 

and significant shareholders 
of Codere, were named as re-
spondents in the ICC arbitra-
tion. The district court had 
granted Sampedro discovery 
from appellants pursuant to 
Section 1782, without limit-
ing the use of that discovery to 
the Spanish litigation, but had 
denied appellants the right to 
take reciprocal of discovery 
from Sampedro. The denial of 
this reciprocal discovery was 
the issue before the Second 
Circuit. Appellants argued 
that the district court errone-
ously concluded that only the 
Spanish litigation was relevant 
to the Section 1782 application 
and failed to consider the ICC 
arbitration.

The Second Circuit began 
its analysis by noting that dis-
trict courts have broad discre-
tion in addressing applications 
under Section 1782 so long 
as that discretion is exercised 
in a manner consistent with 
the purposes of the statute, 
namely, providing assistance 
to participants in international 
litigation and encouraging for-
eign countries to provide sim-
ilar assistance to courts in the 
United States. The court went 
on to explain that although a 
grant of discovery under Sec-
tion 1782 may be conditioned 
on the applicant’s providing 
reciprocal discovery, it was not 
required to do so. The court 
noted that the district court 
justifiably found that Sampe-
dro had not commenced the 
Spanish litigation as a ruse to 
obtain discovery for the ICC 
arbitration, and that noth-
ing in Section 1782 required 
a court to consider proceed-
ings, such as the ICC arbitra-
tion, that were not the subject 
of the 1782 application. Thus, 
the court found that requiring 
the district court to permit 
reciprocal discovery would 



be adding a condition not re-
quired by the language of the 
statute. With respect to appel-
lants’ fallback argument—that 
their interest in the Spanish 
litigation justified reciprocal 
discovery—the court noted 
that the denial of reciprocal 
discovery was not an abuse of 
discovery because appellants, 
as non-parties to the Spanish 
litigation, would not be able to 
use the discovery in the Span-
ish litigation. In conclusion, 
the court found that appellants 
had failed to show that the 
district court had abused the 
broad discretion granted to it 
under Section 1782.

In re Guo, 965 F.3d 96 (2d 
Cir. July 9, 2020): This matter 
also involved an issue under 
Section 1782. The issue in Guo 
was whether a proceeding be-
fore the China International 
Economic and Trade Arbitra-
tion Commission (“CIETAC”) 
constituted a “foreign or in-
ternational tribunal” within 
the meaning of Section 1782. 
The Second Circuit had pre-
viously held that Section 1782 
was not applicable to “arbitral 
bod[ies] established by pri-
vate parties” (National Broad-
casting Co. v. Bear Stearns & 
Co., 165 F.3d 184, 191 (2d Cir. 
1999) (“NBC”)) and the par-
ties from whom discovery was 
sought in Guo opposed the 
petitioner’s application, argu-
ing that CIETAC was a private 
arbitral body. The issue was a 
difficult one because CIETAC 
was not a purely private enti-
ty, nor did it have all the attri-
butes of a judicial body. The 

People’s Republic of China 
established CIETAC as a part 
of the China Council for the 
Promotion of International 
Trade (“CCPIT”), CIETAC’s 
administrative leadership was 
appointed by the CCPIT and 
both CIETAC and CCPIT re-
ceived some funding from the 
Chinese government. CCPIT 
played no role in selecting CI-
ETAC’s list of arbitrators, and 
potential arbitrators were not 
required to have any connec-
tion with the Chinese gov-
ernment, although Chinese 
law did set certain minimum 
standards for arbitrators. CI-
ETAC’s jurisdiction was lim-
ited to disputes in which the 
parties had agreed to CIETAC 
arbitration and to certain dis-
putes with Chinese govern-
mental entities. 

Most of the court’s analysis 
in Guo dealt with the question 
of whether NBC was still good 
law after the Supreme Court’s 
decision in Intel Corp. v. Ad-
vanced Micro Devices, Inc., 542 
U.S. 241 (2004), which held 
that an application under Sec-
tion 1782 did not require that 
(1) a foreign action be pending 
at the time of the application, 
(2) the information be discov-
erable under the law of the for-
eign jurisdiction and (3) the 
information sought would be 
discoverable in a domestic liti-
gation analogous to the foreign 
proceeding. After concluding 
that Intel did not impair the 
continued validity of NBC, 
the court found that CIETAC 
was a private international 
commercial arbitral body and 

arbitrator’s decision was well 
within his broad discretion 
and that there was no funda-
mental unfairness given that 
plaintiff had notice of the dis-
cipline that was contemplated 
and had full and fair opportu-
nity to present his arguments 
in opposition.

VII. Appealability of Order 
Compelling Arbitration

Zimmerman v. UBS AG, 789 
F. App’x 914 (2d Cir. Jan. 14, 
2020) (summary order): Plain-
tiff brought suit against sever-
al defendants for violations of 
the securities laws. The district 
court dismissed the claims 
against certain defendants, 
and it granted the motion of 
the remaining defendant to 
compel arbitration, stayed the 
proceedings and administra-
tively closed the case until the 
arbitration was completed.

The Second Circuit dis-
missed the appeal for lack of 
subject matter jurisdiction be-
cause there was no appealable 
“final order.” The court found 
that the order was not appeal-
able under Section 16(a)(1) 
of the FAA because it was not 
an order affecting an award or 
partial award, nor was it ap-
pealable under Section 16(a)
(3) because it was not final. 
The Second Circuit explained 
that the district court stayed 
proceedings pending the con-
clusion of the arbitration and 
that the administrative closure 
of the case had no jurisdic-
tional significance.
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thus outside the scope of Sec-
tion 1782. The court explained 
that determining the status of 
an arbitral body as either pri-
vate or governmental did not 
turn on the body’s origin, but 
instead required consideration 
of a range of factors, including 
the body’s degree of state affil-
iation and functional indepen-
dence and the extent to which 
the parties controlled the 
body’s jurisdiction. “In short,” 
the court stated, “the inquiry is 
whether the body in question 
possess the functional attri-
butes most commonly associ-
ated with private arbitration.” 
The court then went on to an-
alyze the relationship between 
CIETAC and the Chinese 
government and the manner 
in which CIETAC obtained 
jurisdiction over a dispute, 
and concluded that because it 
functioned almost identically 
to private arbitration panels, it 
did not constitute a “foreign or 
international tribunal” within 
the meaning of Section 1782.

Johnson v. National Football 
League Players Ass’n, 820 F. 
App’x 51 (2d Cir. July 17, 2020) 
(summary order): Johnson was 
suspended for 10 games with-
out pay as a result of a positive 
drug test, and the suspension 
was affirmed in arbitration. 
Johnson’s petition to vacate 
the award was denied, and he 
appealed, arguing that the ar-
bitrator improperly denied his 
request for certain discovery. 
After noting that review of 
LMRA arbitration awards is 
“among the most deferential in 
the law,” the court found that 


