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Special Sensitivities Dominate
Elder Abuse Mediation

By Alexander S. Polsky

mediation has its own

personality. This is

created by the relation-

ship between counsel,

settlement positions
of the parties, direct participation
by the decision makers and the
emotional tension surrounding
the dispute.

Few areas of alternative dispute
resolution contain more emotion
than “elder abuse” cases. When
a (now grown-up) child entrusts a
parent to a facility for the delivery
of continued care, most experi-
ence the internal tension between
guilt and relief. There’s tension
between a family to manage, a
job to go to and other responsi-
bilities that make it impossible to
care for a parent whose overall
health situation is deteriorating.
Is it any wonder that when the
parent suffers an injury or death
while at the facility, the commit-
ting family member is driven to
understand why? If there is any
hint of negligence, the desire for
retribution is concurrent with the
need for redemption from guilt.
“If only | hadn’t put mom in that
place.” “They killed my mom.”

In some instances inappropriate
care results in untimely, undigni-
fied and painful death. In others,
death was a byproduct of the
parent’s medical condition, not
of issues at the facility. Often the

line is fuzzy at best.

To mediate elder abuse cases,
certain common principles con-
cerning the burden of proof must
be remembered. Most impor-
tantly, adequate time must be set
aside in a structure suitable for
the case, and with an interest in
managing the emotional nature of
the dispute.

The general framework is basic
tort theory. However, there are
many industry regulations that,
if breached, may form the basis
for a standard of care issue. (See
Welfare& Institutions Code Sec-
tion 15600¢(h)). These issues will
include staff training, adequacy
of medical care and nursing care,
and profit motive of the operator.
Medical providers often know
little of the patient’s history,
though the attending physician is
required to see the patient once
every 30 days for the first 90
days and every 60 days thereaf-
ter (42 CFR 483.40). There is a
running battle as to what consti-
tutes “seeing” the patient versus
reviewing the chart notes and
talking to staff. Where Medi-Cal
is involved, attending physicians
often note that the Medi-Cal pay-
ment is so paltry that the doctor
is not paid to conduct individual
full examinations. Is this excuse
a defense?

Significant remedies exist
pursuant to the Elder Abuse and
Dependent Adult Civil Protection
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“I had to make quick decisions
as a judge. I'm sure there were
mistakes,” Murphy said. “Now, I
have the opportunity to reflect on
what is going to be coming before
me and, hopefully, not make many
mistakes.”

San Diego attorney Gordon
Cruse has known Murphy since
he was a family law judge serving
in the Vista and downtown San
Diego courthouses. Cruse still
takes clients to the retired judge for
mediations and private trials.

Cruse admitted that he’s stolen a
line that Murphy often uses at the
beginning of his mediations: “My
job is create doubt about your case.
[ want you to bring your case to a
resolution today under your terms
and not because of what some judge
tells you to do.”

Here are some of the lawyers who
have used Murphy as a mediator,
arbitrator or private judge: Bruce M.
Beals, San Diego; Lesa Christenson
and Sharon Blanchet, Ashworth
Blanchet Christenson & Kalemki-
arian, San Diego; Gordon D. Cruse,
San Diego; Jeffrey C. Fritz, Basie &
Fritz, San Diego; J. William Harg-
reaves, Hargreaves & Taylor, San
Diego; James A. Hennenhoefer, San
Diego; Steven E. Briggs, Newport
Beach; Judi A. Curtin, Santa Ana;
Michael Fisher, Santa Ana; Saul
M. Gelbart, Stegmeier & Gelbart,
Newport Beach; Mark E. Minyard,
Minyard Morris, Newport Beach;
Gerald ]. Phillips, Phillips Whis-
nant Gazin & Gorczyca, Newport
Beach; Brian G. Saylin, Orange;
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Philip Seastrom, Seastrom &
Seastrom, Newport Beach; Susan
Carter, Bruce Cooperman and Den-
nis Wasser, Wasser Cooperman &
Carter, Los Angeles; Neal Raymond
Hersh and Joseph Mannis, Hersh
Mannis & Bogen, Beverly Hills;
Daniel ]. Jaffe, Jaffe and Clemens,
Beverly Hills; Robert S. Kaufman,
Kaufman Young Spiegel Robinson
& Kenerson, Beverly Hills; and
Stephen ]. Wagner, Dick & Wagner,
Sacramento.
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Act and Welfare & Institutions
Code Sections 15657 et.sec.
Punitive damages may be trebled
in some cases. Under the Con-
sumer Legal Remedies Act, puni-
tive damages and attorney fees
may be awarded for deceptive
advertising in the form of slick
brochures touting the wonderful
facility and trained staff, when
such is demonstrated to be a
fiction. That said, because nurs-
ing home facilities are generally
considered health care providers,
MICRA limitations arguably apply,
capping recovery for pain and
suffering at $250,000 and legal
fees at 25 percent. Thus, counsel
for plaintiffs often look to punitive
damage exposure before accept-
ing representation in an elder
abuse case.

he nature of the case
and the goal of plead-
ing and proving punitive
damages increase the
emotional nature of
the claim, and require special
sensitivity by the mediator. Me-
diation structure is very important
to these emotional cases. The
process may begin with an open
caucus. Following the mediator’s
introduction, each side provides
an overview of their case. In an
elder abuse case, great care
should be taken at the convening
stage to determine whether the
open caucus format is appropri-
ate. The best practice is indi-
vidual private meetings, starting
first with the plaintiff, to provide
credibility building for the media-
tor and a place to vent for the
plaintiff. Joint sessions may be
added later, if all parties agree.

Prior to mediation, there should
be a conference call between
counsel and the mediator. This
call will ferret out both the legal
and emotional nature of the
dispute. The conference will also
be used to ensure that adequate
time has been reserved and the
necessary decision makers will
be present. Exchange of briefs
and joint session issues should
be addressed also.

Briefs should be prepared well
in advance. The mediator should
be provided adequate time to
understand the medical condi-
tion of the party who was placed
in the institution. This includes
time to review the chart notes,
relevant medical referrals and
other records. It is quite helpful

to create a briefing schedule at
the initial conference call, and
to reach agreement that briefs
will be exchanged with copies to
the decision makers before the
conference. Items that are for
the mediator’s eyes only would
not be exchanged and would be

mitment having been obtained,
the mediator will pronounce the
case settled. In this manner, the
settlement figure and collateral

terms are obtained through dialog.

Dialog is far more sensitive to the
human and emotional issues than
traditional negotiation.
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provided to the mediator in a
separate submittal.

A number of mediators are
skilled at “facilitative” negotiation.
In this process, the mediator will
engage in repeated individual dia-
logs concerning the claims and de-
fenses. The mediator will typically
point out the risks associated with
each side’s position in an effort
to ensure maximum flexibility and
compromise. The mediator will dis-
cuss specific settlement ranges
with each party to the litigation
and will work individually and
privately to move the case to a
point where the mediator has ob-
tained commitment and authority
within an acceptable range. The
mediator will then secure a com-
mitment to the acceptance of a
specific dollar amount within that
range from each party. The com-

Closing is as important as
getting the deal. The mediator
who obtains a verbal settlement,
secures a handshake and makes
a note in the mediator’s file has
not fulfilled the duties entrusted
by the parties. The mediator’s
last job is to ensure that the deal
does not go south. In emotional
disputes, changes of heart often

occur at three o’clock the morning
after the mediation. It is therefore
very important for the mediator

to obtain a signed and binding
stipulation for settlement (Code
of Civil Procedure Section 664.6),
executed by the parties and
counsel that sets forth sufficient
terms to permit a petition to the
court in the event a final released
document is not signed. The
mediator should explain this at the
conference call and again during
the introduction. In this manner,
there will be no surprise.

ften confidentiality

is a required term in

the settlement of

this type of dispute.

Special terms such as
this should be raised during the
prehearing conference call and not
after the fundamental terms for
the settlement have been agreed.
Adding an additional and unex-
pected term, particularly at the
end of a protracted and emotional
mediation, runs a substantial risk
of derailing the process.

Mediation is a facilitated

negotiation. The mediators “cli-
ent” is the “deal.” The “deal”
is the common thread that has
brought the parties before the
mediator. “Deal” does not mean
a settlement at all costs. The
mediator’s primary tool, indeed
the mediator’'s commodity, is risk.
In order to facilitate discussion
of risk, the parties should be
sensitized in advance to the type
of mediation they will encounter,
and the mediator should set aside
the appropriate time to work on an
individual basis with the parties
and to discuss risks with a clear
awareness of the unique sen-
sitivities applicable to this type
of case. Risk does not mean a
lack of compassion. Communica-
tions of risks, and discussion of
interests, bring about resolution
of these sensitive and important
disputes.

Alexander S. Polsky is a principal of
JAMS. He teaches Negotiation and ADR
at USC Gould School of Law. He may be
reached at http//jamsadr.com/polsky and
apolsky@jamsadr.com.
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