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 QUinn: A court recently observed 
that “[i]dentifying relevant records 
and working out technical methods 
for their production is a cooperative 
undertaking, not part of the adver-
sarial give and take.” Do you find 
that counsel and parties today are 
dealing with e-discovery issues as a 
“cooperative undertaking?”

 CURTiS: I have yet to see par-
ties approach e-discovery issues as 
a collaboration. That said, with FRE 

502 and the ever growing costs of 
preservation and production, I do 
see more and more parties trying to 
reach some level of agreement on 
preservation and production in their 
scheduling or case management or-
der.

 KeTelTAS: Cooperation and pro-
portionality are emerging themes in 
e-discovery. In part, it is of necessity. 
Discovery rules – and in particular 
the amended rules relating to elec-
tronically-stored information (ESI) – 
demand an early focus on a range 

of issues, from scope of preserva-
tion and production, to form of pro-
duction, to privilege – that are best 
dealt with in a collaborative fashion 
early in the litigation process.
 Courts are sending a clear mes-
sage that they do not want to re-
solve e-discovery disputes where the 
parties have not taken a thoughtful 
approach to resolving those disputes 
themselves.

 BURTOn: I agree there is still 
heavy reluctance to working to-
gether in the discovery process, but 
I think there is a significant self-pres-
ervation incentive that is pushing 
practitioners towards collaborating 
on e-discovery issues in ways we 
would have traditionally avoided. 
This is particularly true when dealing 
with large, complex organizations 
and matters with broad anticipated 
document discovery. Addressing 
any thorny electronic issues at the 
beginning of a case, to the extent 
possible, is almost always better 
than waiting for them to blow up 
down the line and worrying about 
them getting in the way of the mer-
its.

Moderator

MARTin
QUinn
JAMS Mediator/Arbitrator,
Northern California 

Moderator

HOn. JOHn J.
HUGHeS (ReT.)

JAMS Mediator/Arbitrator,
Philadelphia 

VIRTUAL ROUNDTABLE:

e-discovery

www.jamsadr.com

Any neutral
who gets involved in the

early stages of e-discovery

needs to bring about 

increased structure and 

efficiency to the process

that saves the parties

more money than

they pay the neutral. 
–	Martin	Quinn

www.jamsadr.com


E-
D

IS
C

O
V

ER
Y

	V
IR

TU
A

L	
R

O
U

N
D

TA
B

LE
	•

	P
A

G
E	

�

 BARZA: I have had mixed expe-
riences. I find that some counsel 
are willing to cooperate on e-dis-
covery because they are profes-
sionals. Others are willing to do it 
because it is a two-way street and 
they need that cooperation recip-
rocated and/or because the judges 
are generally requiring some level 
of cooperation, as Wendy and Gil 
note.
 But I have also encountered, as 
recently as this week, counsel who 
have sought to use the burdens of 
e-discovery as a weapon, demand-
ing overly inclusive searches in 
terms of the sources searched and 
the search terms.

 KenneY: One of the latest 
prescriptions to resolve the prob-
lems created by the increase of 
electronically stored information is 
cooperation between parties. The 
message from courts is clear: con-
sider yourselves warned – coopera-
tion is required. In practice, I have 
been pleasantly surprised by the 
increase in the amount of coopera-
tion at the processing and produc-
tion phase of litigation that I have 
recently encountered. Cooperation 
needs to begin at the preservation 
stage and work its way through the 
entire litigation.

 JUDGe HUGHeS: Counsel 
should confer early about e-
 discovery issues and incorporate 
any specific agreements in case 

management orders or separate 
written protocols to avoid later 
misunderstandings. One common 
aspect that I see in the worst of the 
sanction cases is a failure of coun-
sel to talk with each other, or to 
talk past each other, about these 
issues. This actually sounds encour-
aging; most of you are beginning 
to experience meaningful coopera-
tion and candor from sophisticated 
counsel, most courts now expect 

and insist that all counsel cooper-
ate, and self-preservation is driving 
the foot-draggers toward coopera-
tion.

 QUinn: Have you been able 
to engage in meaningful discus-
sions of ESI issues during Rule 26(f) 
meetings? If so, what has con-
tributed to making the meetings 
productive? If not, what has pre-
vented them from being useful? 
Would the presence of a mediator 
or special master add materially to 
the usefulness of these meetings? 

If so, would a “technical” neutral 
(e.g., a non-lawyer consultant) or 
a “legal” neutral with expertise in 
ESI issues be more helpful?

 CURTiS: The most productive 
26(f) meetings occur when counsel 
come to the table educated on the 
issues, familiar with the specifics of 
their client and their case, and will-
ing to roll up their sleeves. If the 
parties could agree to tiered media-
tion or access to a special master in 
conjunction with tiered discovery, 
trust could be enhanced and risk 
reduced because when confusion 
or disputes arise, the parties would 
be guaranteed an opportunity to 
address the issue in an informal and 
yet potentially binding setting rath-
er than expensive motions practice 
requiring burdensome showing of 
proof.

 KeTelTAS: In my experience, 
meaningful 26(f) conferences hap-
pen when each side is willing to en-
gage in a candid discussion of the 
likely sources of relevant electronic 
information, the burden of access-
ing those sources, and reasonable 
approaches to obtain what is re-
ally needed in the litigation rather 
than every last bit of possibly rel-
evant (but unimportant) electronic 
information. The same candor is 
necessary in trying to negotiate 
overly burdensome preservation 
and collection out of scope. Early 
collaboration on an agenda for the 
26(f) conference, as well as on the 
right participants (e.g., including 
an IT representative or someone 
who understands enough to speak 
knowledgeably about the IT envi-
ronment) can help make the Rule 
26 meeting productive for all par-
ties.
 As far as inclusion of legal and 
technical neutrals, it would be use-
ful where: (1) one party refuses to 
participate in a meaningful discus-
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sion; (2) the parties and their clients 
are inexperienced in the e-discov-
ery process (and need assistance 
focusing on the right questions); or 
(3) the preservation and collection 
of ESI is a potentially enormous 
undertaking given the complexity 
of the case or the environments in 
which ESI is stored and managed.

 BARZA: Regarding a neutral, 
one may be helpful if one party is 
not intending to act in good faith 
in the process or lacks an under-
standing of the tasks. But in gen-
eral, I would try to avoid using one, 
at least in the initial phases of the 
process. If all else fails though, I 
think it may make a lot of sense.

 KenneY: While I have not used 
a true neutral or ESI master in any 
case in which I have been respon-
sible for the e-discovery elements 
of the case, I could see where one 
could potentially be very helpful. 
We would need to balance the ad-
ditional cost involved (not only the 
cost of retaining a neutral or spe-
cial master, but also the additional 
legal cost that may be involved in 
terms of the time the attorneys 
spend meeting, briefing, arguing, 
and possibly appealing) against the 
added utility. When cooperation ex-
ists and both sides are fairly sophis-
ticated, the need for a neutral may 
be much less. One area in which a 
neutral may be very helpful is with 
the contours of preservation.

 QUinn: Any neutral who gets 
involved in the early stages of e-
discovery needs to bring about 
increased structure and efficiency 
to the process that saves the par-
ties more money than they pay 
the neutral. Adding an extra layer 
of decision-making without re-
ducing overall transaction costs is 
useless. Few district or magistrate 
judges have the time, inclination, 

or knowledge to jump into the 
trench of ESI warfare. A master 
can require reports from the Rule 
26(f) conference, require that the 
conference be videotaped, be pres-
ent at the conference, convene a 

meeting of technical experts, rec-
oncile competing protocols, or en-
gage a neutral technical consultant 
to reconcile differences. All of this 
can be done with sensitivity to al-
lowing counsel to run the case, but 
do it with greater focus and lower 
cost.

 JUDGe HUGHeS: I can see the 
wisdom of having a neutral third 
person present at a Rule 26(f) to 
facilitate agreement. Many times 
as a judge, I was able to help a law-
yer not only with the adversary but 
also with the lawyer’s own client. 
At these “discovery mediations,” I 
would envision (of course, with the 

parties’ agreement) the presence 
of a lawyer, IT representative, and a 
business person/client for each par-
ty, so that a reasonable plan could 
be crafted with a minimum of un-
expected e-happenings down the 
road. I also believe that e-discovery 
cases are case-sensitive, lawyer-sen-
sitive, and the 26(f) meeting should 
give you a good idea of which way 
the wind is blowing.

 QUinn: Have you encountered 
difficulties and conflicts between 
yourself as outside counsel and 
your client in addressing ESI obliga-
tions? If so, would the participation 
of a neutral mediator or master 
help you obtain full client coopera-
tion?

 CURTiS: Clients are often in a 
Catch-22 situation when it comes 
to e-discovery. They should and 
must reduce cost and often do so 
by bringing e-discovery costs in-
house. At the same time, in some 
situations internal IT departments 
are over-worked or under-trained 
and the short term cost reduction 
gained by self collection is offset 
by discovery on discovery costs or 
worse, orders to “do it over” with 
a forensic vendor.
 In early case assessment, clients 
must also be strategic in how much 
money to devote to preservation 
and collection prior to class certi-
fication or a decision on a strong 
motion to dismiss. In these situa-
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tions, if a mediator or master could 
obtain an agreement between the 
parties regarding what is reason-
able and required in the particular 
case, counsel and clients could re-
duce risk and make educated deci-
sions about resource allocation.

 KeTelTAS: Our clients range 
from those who are very sophis-
ticated in electronic discovery to 
those who have little understand-
ing of the rules or process. The pri-
mary difficulties and conflicts arise 
in the latter circumstance where 
clients have trouble understanding 
that they must do what the rules 
say they must do. The presence of 
a neutral could be of benefit in that 
circumstance if the neutral helped 
both parties focus on meaningful 
limits to the process so that the 
burdens of preservation and col-
lection could be limited (and so the 
client knows that the goal of the 
process is resolution of the merits, 
not protracted electronic discov-
ery). Of course, the presence of a 
neutral will be less beneficial where 
counsel makes these points directly 
to the client and backs them up 
with strong e-discovery advocacy 
early in the case.

 BURTOn: As with all discovery 
issues, finding the appropriate mid-
dle road between preserving every-
thing and incurring unreasonable 
costs on the one hand, and avoid-

ing the problem in a risky way on 
the other, requires active commu-
nication between outside lawyers 
and clients and a clear understand-
ing of the limits of one’s obliga-
tions under applicable rules (to 
the extent they exist). While I think 
the bulk of this work needs to be 
done between lawyer and client, 
a neutral could be helpful if there 
are particularized issues teed up for 
dispute, such as with the scope of 
preservation. In those cases, the cli-
ent could benefit from the reaction 
of an independent third party to 
proposed courses of action.

 BARZA: I would not want to 
use a neutral in dealing with our 
clients in this regard. In general, 

our clients are large and sophisti-
cated entities with skilled in-house 
counsel who are by now becoming 
very knowledgeable about these is-
sues. There is always a certain ten-
sion in that the client needs to limit 

the burden and cost, and counsel 
needs to make sure the effort is 
proper and sufficient. But we find 
a proper solution; I don’t see that 
being helped by a neutral.

 KenneY: Perhaps I have been 
fortunate in this regard, but I have 
not had difficulties with my clients 
that could not be addressed with 
discussions of the case law. It is 
very true that clients have a defi-
nite tension in handling ESI. Preser-
vation is a good example. The an-
swer to what should be preserved 
lies somewhere between every-
thing and nothing. Interposing a 
neutral between counsel and his or 
her client may be of some help, but 
frankly, if the client is unwilling to 
take the advice of its outside law 
firm ESI experts, it does not seem 
to me that they would be willing 
to take the advice of yet another 
outside expert.

 QUinn: It is encouraging to hear 
that clients – at least larger, sophis-
ticated companies – are getting the 
ESI message. We know from Qual-
comm and other cases what trou-
ble counsel can get into as a result 
of client actions. I have found as a 
master that I can help clients un-
derstand the need to preserve and 
produce ESI if I act firmly but with 
empathy for the clients’ costs and 
burdens.

 JUDGe HUGHeS: Perhaps be-
cause of the recession or otherwise, 
I am hearing that there is increasing 
tension between in-house coun-
sel and outside counsel, between 
business people and their own IT 
representatives, etc. Frankly, where 
such tension exists in a case and the 
forecast is a stormy e-discovery fu-
ture, judges may not have time to 
sit down and help the parties come 
up with a reasonable (and enforce-
able) discovery plan and address all 

WenDY BUTleR CURTiS
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the surprises that inevitably arise. 
An objective third party, who has 
the time and is reasonably conver-
sant in e-discovery, may help pre-
vent the case from blowing up six 
months or a year down the road.

 QUinn: In motion practice 
involving ESI, do you find that 
judges and magistrate judges are 
equipped to deal effectively with 
the legal and technical issues? If 
not, in what ways have you seen 
that courts are not up to the task? 
Is there a difference in this regard 
between federal and state courts?

 CURTiS: The federal judiciary, in 
particular, has been very successful 
in educating judges on the impor-
tance and complexity of issues of 
e-discovery. In fact, in many cases 
the bench is much more sophisti-
cated than the bar. The challenge 
lies in the sheer volume of cases 
before the courts. If resources al-
lowed judges and magistrates to 
take an active role in e-discovery 
in each and every case, e-discov-
ery costs would be dramatically 
reduced because scope of discov-
ery would more closely reflect the 
value of the case and detailed dis-
covery plans would prevent most 
discovery disputes.

 BARZA: I, too, find that the 
federal courts have become quite 
expert in these issues. In the state 
courts, however, although things 
are improving, the state of affairs is 
far less advanced.

 KenneY: Both Federal and State 
judges are becoming more learned 
and more experienced in dealing 
with ESI issues. There are certainly 
some judges and magistrate judges 
that have become “experts” in ESI 
issues. But even those judges who 
are not experts now know enough 
to know that they aren’t experts.

 JUDGe HUGHeS: Every good 
trial lawyer knows that every judge 
is different. I think a “discovery 
mediator” or special master could 
be helpful in overseeing direct con-
versations (with lawyers present, of 
course) between IT representatives 
to discuss systems in a confidential 
setting, or business people to more 
accurately assess discovery costs. 
Use of a third party may also let the 
judge, who may neither have the 
time or knowledge, off the hook.

 QUinn: Do you find that courts 
are dealing effectively with de-
mands to shift the cost of produc-
ing ESI in some fair way from the 
producing party to the requesting 
party?

 CURTiS: Parties, more than the 
courts, are an obstacle to cost shift-
ing. Parties are hesitant to move 
for cost shifting or do not consider 
the request until after cost is in-

curred and the relief unavailable, 
and they must do a better job of 
putting this issue before the courts 
with detailed explanations of costs 
and the cumulative nature of vari-
ous sources.
 Courts should, when ruling on 
these issues, include in the analy-
sis the total value of the case, the 
complexity of the issues, and the 
likely length of trial.

 JUDGe HUGHeS: Ever since the 
Supreme Court expressed concern 
over the escalating costs of discov-
ery in Twombly, federal courts are 
increasingly aware of this problem. 
Courts are concerned that they are 
pricing themselves out of the mar-
ket if they don’t somehow control 
the huge costs of litigation. So, I 
would think that from the court’s 
perspective, the trick is not to in-
cur the cost in the first place rather 
than allocate the cost.

 KenneY: Courts are really be-
tween the proverbial rock and a 
hard place here. While they may 
want to shift costs, the old stan-
dard of each party bearing its own 
burden of discovery is still in play. 
For example, while the biggest cost 
is often preservation and attorney 
review, I have seen little evidence 
of courts ordering the opposing 
side to pay the costs of attorney 
review. If all parties were required 
to share in preservation costs, the 
amount of data to be preserved 
would likely become narrower.

COlleen M. KenneY
Sidley	Austin	LLP
www.sidley.com
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 JUDGe HUGHeS: What as-
pect of e-discovery drives the most 
costs? E.g., preservation require-
ments, scope of collection, form of 
production, relevance, and privilege 
review? In the end, clients want 
lawyers to find ways to reduce the 
cost of e-discovery. How can coun-
sel, courts, and special masters help 
reduce costs?

 CURTiS: Collection, processing, 
and review generally drive the cost 
of e-discovery. Counsel, courts, and 
special masters can reduce cost by 
changing the model. Courts and 
special masters must bless review 
approaches that rely primarily on 
computer rather than human rel-
evance review.

 KeTelTAS: Review (including 
privilege review) is the largest com-
ponent of cost in the e-discovery 
process, but since it often comes 
much later in the process, parties 
obsessively focus on the costs of 
preservation and collection (which 
are typically a much smaller por-
tion of overall costs). The cost of 
processing data so that it can be 
reviewed can also be a significant 
(and unexpected) cost for parties. 
Both processing and review costs 
are reduced by reducing the vol-
ume of information that goes into 
the process.
 Parties must make difficult deci-
sions about what will be reviewed 
early in the process. Given that 

parties live in fear of having to de-
fend those decisions after the fact, 
courts and special masters should 
be willing to entertain early reso-
lution of those issues that allow a 
party to take actions proportional 
to what is at stake in the litigation.

 BURTOn: Given how much ESI 
is created on a daily basis and, 
thus, how many “documents” are 
potentially included in the universe 
of information for processing and 

reviewing, I agree that those steps 
are often the most dramatic drivers 
of cost. I also agree that it is critical 
to draw reasonable lines early on, 
particularly in deciding which data 
gets processed.

 BARZA: In my experience, the 
largest cost is the cost of relevance 
and privilege review.

 KenneY: The costs of preserva-
tion can be prohibitive if the preser-
vation request is not appropriately 
tailored to the needs of the litiga-
tion.

 QUinn: Counsel are reluctant 
to agree to limit volume, both be-
cause they fear missing favorable 
evidence and because they fear 
malpractice exposure. Both fears 
can be reduced by a master dedi-
cated to the case who can issue 
orders limiting the scope of preser-
vation and production and insisting 
on computer review where appro-
priate, thus letting counsel off the 
hook, and by being there to revisit 
the situation if counsel learn that 
early limits on production omitted 
a source of important evidence.

 JUDGe HUGHeS: When I was 
on the bench I observed that the 
major cost in e-discovery by far is 
relevance and privilege review. As 
a lawyer I think I’d have a tough 
sell saying, “Let’s allow the other 
side to look at all our stuff and if 
they see something that’s ‘secret,’ 
they’ll give it back and we can trust 
them to erase it from their minds!” 
Perhaps the reasonable approach 
should be to limit the scope of the 
document discovery in the first 
place, thereby limiting the neces-
sary review.

 QUinn: When you consider ask-
ing a court to appoint an e-discov-
ery master, what qualities are you 
looking for in the master? Would it 
be helpful to counsel if the master 
had a tried-and-true written proto-
col for working through e-discov-
ery problems with counsel?

GilBeRT S. KeTelTAS
Howrey	LLP
www.howrey.com
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 CURTiS: An effective e-discovery 
master must understand both the 
ever growing body of e-discovery 
law as well as the law governing the 
matter at issue. To effectively medi-
ate, the master must be able to ap-
ply both areas of law to evaluate 
what evidence is needed to prove 
the case and how can the parties 
work to preserve, collect, and pro-
duce the most probative evidence 
and not gigabytes of immaterial 
email. Technical competency is im-
portant but vendors, experts, and 
client IT representatives can help 
inform counsel and the master on 
highly technical issues. The master 
must, however, be sophisticated 
enough to appreciate the business 
disruptions e-discovery obligations 
have on clients and the complexi-
ties associated with collection from 
emerging and legacy technologies.
 Because each case and each cli-
ent are unique, I resist uniform and 
mandatory application of “tried-
and-true” protocols. A good mas-
ter will not require the party to go 
through a protocol for the sake of 
checking the box but rather focus 
on the challenges specific to the 
case before her. I strongly believe 
there is no one-size-fits-all solution 
to e-discovery and would distrust a 
master who advocated otherwise.

 BARZA: We want someone who 
understands the underlying issues 
and who will resolve them in a fair 
and balanced way. I do think the 
advance presence of a written pro-
tocol would be meaningful.

 KenneY: Neutrality, experience, 
technical competence, creativity, 
and an open mind are the factors 
that a good mediator or special 
master would possess. The special 
master must be neutral to be effec-
tive. The special master must also 
have real world experience with e-
discovery, particularly from a mas-

sive production side and must have 
technical competence and an ability 
to know what is and was available 
in the market at the time the litiga-
tion began and throughout its life. 
Creativity is important as well. The 

ability to see a problem the parties 
are having and using his or her ex-
perience and knowledge, propose 
creative but effective alternatives 
to get the issue resolved or at least 
get the parties thinking. Finally, an 
open mind is needed.

 JUDGe HUGHeS: E-discovery is 
becoming more prevalent in JAMS 
arbitrations. How should a consci-
entious arbitrator square the enor-
mous expense and time necessary 
to conduct e-discovery with the 
objective of keeping arbitration 
an efficient, streamlined process? 
Would a set of JAMS e-discovery 
rules/protocols be helpful?

 CURTiS: Arbitration seems an 
ideal setting to perfect proportion-
ality standards. If JAMS could de-
velop proportionality equations ac-
counting for the value of the case, 
the probative value of the informa-
tion, the complexity of the issues, 

and the expected duration of the 
arbitration, these rules could be 
used in traditional litigation.

 KeTelTAS: One of the reasons 
parties agree to arbitration is to re-
duce the expense and time of dis-
pute resolution. JAMS should have 
a stated position concerning the 
role and scope of discovery in ar-
bitration and that position should 
embrace proportionality in thought 
and in action.

 BURTOn: I also agree with Gil 
and Wendy that arbitration is an 
excellent context for dealing with 
proportionality issues. The nature 
of arbitration – non-public and 
outside the ambit of formal rules 
of civil procedure – may permit 
parties to look for cooperative and 
creative approaches along the lines 
that Wendy suggests. JAMS should 
look for ways to encourage those 
efforts through a combination of 
stated positions and procedural 
guidelines.

 KenneY: A well thought out 
set of ESI protocols would be enor-
mously helpful in arbitration. The 
often conflicting but twin goals 
of giving the parties appropriate 
discovery with keeping the costs 
low need careful balancing and 
thought. Incorporating concepts 
such as proportionality, cost shift-
ing or sharing, production proto-
cols, and the like would make such 
a set of rules more useful. Having 
different options with the ability 
for the parties to pick and choose 
may also work.
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