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One percent. Ninety-nine
percent. Of the contested mat-
ters pending in the probate
courts in California, perhaps
one in a hundred will be decid-
ed through a trial. The rest will
be decided through alternative
dispute resolution (ADR) pro-
cesses.!

As reflected by these figures,
going to trial has become the
alternative, and ADR, with its
many facets, has become the
norm.?

Yet attorneys reflexively
pursue the 1% outcome. They
prepare as if they were en-
gaged in a military campaign,
with a trial serving as a set-
piece battle that will end the
war. Bound by the formalities
of such warfare, they initiate
measures dictated by gener-
ations of predecessors that
must be undertaken before the
battlefield may be arranged
and the battle commenced.
Unrelenting discovery and
multipronged motions are
the long-favored weapons of

choice. The purpose of both, if
not the disclosure of relevant
evidence and the clarification
of issues for trial, is the deple-
tion of the opposition’s finan-
cial resources.

By thus committing them-
selves as adherents, if not pro-
ponents, of this process, attor-
neys necessarily must ascribe
to the following assumptions:

o A trial has sufficient in-
trinsic value to support
its pursuit regardless of its
possible outcome.

o The value of the trial
will be enhanced through
a decision by a judge sit-
ting in equity, or in rare
instance by a jury, rather
than by the attorneys and
the parties.’

o The outcome will be fa-
vorable, acceptable, or tol-
erable to the attorneys and
the parties insistent on the
trial.

« The outcome will compel
a termination or abeyance
of the conflict between the
parties.

Of these assumptions, the
first merely serves as a ratio-
nalization by attorneys that is
not subject to objective veri-
fication. The second ratifies a
transfer of control of any out-
come from the attorneys and
the parties to a judge or a jury.
The third concedes a loss of
certainty in the achievement of
any outcome that may be de-
sired by the attorneys and the
parties. The fourth constitutes a
hope, not a promise, of a cessa-
tion of the conflict between the
parties after completion of the
trial.

Attorneys may perceive that
a judge or a jury will be com-
pelled by law, fact, or both
to reach a decision at trial.
Probability and predictability,
however, are amorphous con-
structs in the trial calculus. The
amount of compensation that
will be awarded will be unpre-
dictable. The array of issues
that will be resolved will be in-
determinate.

Confronted with these game
theoretical calculations that are
not easily quantifiable, attor-
neys may eventually consider
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ADR. They may do so perhaps
as an afterthought just before
the commencement of trial.
Their motivating perception
may be that trial preparation
subsumes readiness for ADR.
Mediation, however, requires
elements of reflection and ac-
tion different from those em-
ployed during trial.

This is not to say that tri-
al preparation is misdirected.
Meaningful mediation requires
an awareness of evidence that
may be acquired from formal
discovery. Complementing
the acquisition of relevant evi-
dence, however, mediation may
be enhanced through a compre-
hension of certain principles
that may seem self-evident but
nonetheless are often ignored.
The principles may appear to
be matters of common sense
derived from intuition without
the necessity of formal expres-
sion. Yet the principles merit
systematic attention despite
their apparent simplicity.

Many have written about
these principles, not in the
context of mediation, but in
the realm of conflicts between
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entities having seemingly ir-
reconcilable interests. The lit-
erary heritage of these keen
observers of human struggle
is varied. Solely as a matter of
preference for this article, the
discussion will draw from the
works of Sun Tzu,* Miyamoto
Musashi, Carl von Clausewitz,
and Henry Kissinger.’ The arti-
cle, however, 1s not meant to be
a study of the tactical elements
of mediation. Getting to Yes
by Roger Fisher and William
Ury remains the classic source
for guidance about negotiation
in its several forms.® Nor will
the article provide a recitation
of principles to be followed in
mediation. Instead, the article
will cover only a few strategic
concepts that attorneys may
wish to consider before engag-
ing in mediation.

As a further introductory
note, the next three sections
are less a statement of princi-
ples associated with mediation
than an overview of some of
the reasons why trial is typical-
ly an unsatisfactory alternative
for the resolution of probate
disputes. The section thereafter
provides a transition from the
trial landscape to the media-
tion setting, with an acknowl-
edgement that trial on rare oc-
casions may be effective, not
as a distinct effort, but as an
extension of mediation. The
final sections present a broad
strategic conceptualization of
important facets of mediation.

The Terrain
Sun Tzu wrote:

“Given that [the arts of the ter-
rain] are the commander’s ul-
timate responsibility, he must
investigate them thoroughly.””

The meaning of “terrain” is
not mysterious. Whether val-
leys, forests, rivers, or hills,
prominent features of the land-

scape must be incorporated
into military plans. Their sig-
nificance will vary from battle
to battle. They influence the
movement of troops and provi-
sions for offensive operations.
They dictate the contours of
defensive deployments and
fortifications. They thus have
the potential to affect the out-
comes of offensive and defen-
sive actions.

Like elements of terrain that
must be assessed in planning
for battle, settled rules of pro-
cedure must be followed assid-
uously in preparing for trial.
Both terrain and rules may be
conceptualized as established
and settled, whether in nature
or in law. Both set boundaries
that constrain battle and trial.
Advantages accrue to those
who grasp their significance
in influencing the ensuing en-
gagement. Those who remain
cavalier about their possible
import do so at their own peril.

For probate litigation, a study
of the terrain, so to speak, must
encompass familiarity with
two sets of procedural rules.
In California, the rules of civ-
il procedure apply if specific
probate rules are not otherwise
applicable. Civil trials and pro-
bate trials thus may be different
enough that critical features of
the former are not always oper-
ative in the latter. These differ-
ences have significant practical
consequences at trial.

As a fundamental distinc-
tion, the jurisdictional founda-
tion for civil practice is in per-
sonam; in probate practice, it
is in rem. This difference finds
expression in the primacy of
the complaint in civil litigation
and the petition in probate.?

A complaint with substantive
causes of action, and perhaps a
cross-complaint with its own
causes of action, with both the
complaint and the cross-com-
plaint directed to the same par-

ties, informs a civil trial. Trial
is directed toward the determi-
nation of all causes of action
in a judgment. The single final
judgment rule is the manifesta-
tion of this purpose.

A petition, stating a distinct
claim, provides the foundation
for a probate trial. Multiple
discrete claims may be alleged
in a petition or in separate peti-
tions. Responding parties may
be different for each petition,
and those among them desir-
ing affirmative relief must file
their own petitions. The order
in which petitions may be tried
rests within the discretion of the
probate court sitting in equity.
All petitions may be decided
through one or more trials. The
single final judgment rule does
not restrict the discretion of the
probate court.

For example, a party could
file a petition seeking an in-
terpretation of a purportedly
ambiguous estate or trust in-
strument. The party, perhaps
anticipating the possibility of
an unfavorable interpretation,
could also file a separate peti-
tion seeking reformation of the
instrument on the ground that
the applicable text is the result
of a mistake. Separately, the
responding party could file a
petition seeking to preclude the
initial petitioning party from
obtaining any relief on the
ground of some prohibition,
either due to misconduct of
some sort or through violation
of some provision in the in-
strument at issue. The probate
court could decide the petitions
in a single trial or direct the de-
termination of petitions in any
discretionary sequence through
any combination of trials.

The analysis of these pos-
sibilities could be made more
difficult if other petitions are
filed just before the commence-
ment, or right after the conclu-
sion, of the initially set trial. In

attempting to make use of these
petitions, attorneys may be
constrained by the doctrine of
issue preclusion. Nevertheless,
the tactical rationale for filing
any additional petitions could
be to prolong the litigation for
as long as necessary until some
adequate level of relief is ob-
tained.

Thus, attorneys must ac-
count for the possibility that
the terrain, the applicable
rules of procedure, may per-
mit prolonged conflict beyond
a solitary trial. The rules could
allow for the progression of
trial in an order unhelpful to
attorneys and parties. More-
over, the rules could permit
multiple trials in a sequence
adverse to the interests of at-
torneys and parties.

The Enemy

Sun Tzu discussed knowl-
edge of the terrain and the
enemy together in this com-
monly recognized aphorism:

“Know the enemy and your
own,

And victory is in sight.

Know the terrain and timing,
And victory will be total.”®

In civil litigation, a plaintiff
sues a defendant. Except in
the instance of a default, the
adversarial foundation for the
process forces each to view the
other as the “enemy.”

In probate litigation, the vari-
ables are different. A petition-
ing party may not be opposed
by every possible responding
party. Among the latter, some
may file an objection, some
may decline to object, and
some may object to the objec-
tions filed by others.

The array of possible alli-
ances between the parties thus
could impose ever-changing
complexities in ascertaining
the “enemy,” and more so the



“enemy of enemies.” Especial-
ly when inherited wealth is at
issue, multiple sets of parties
could emerge, including the
deceased parents, the ones who
accumulated the wealth held in
an estate or a trust; the admin-
istrator of the parents’ estate or
trust; and the children of the
parents, the beneficiaries of the
parents’ estate or trust.'°

At times, the administrator or
the beneficiaries may purport
to speak for or on behalf of the
parents. Memories of the par-
ents will have a direct effect on
everyone claiming an interest
in their wealth. In a non-pro-
bate setting, memories would
be based on recollections and
stories of what the parents ac-
complished in life and how they
lived their life. When inherited
wealth clouds that setting, those
memories could be tarnished
within a single generation.
They could be overshadowed
by the question of how and to
whom the parents intended to
distribute their wealth.

Attorneys must account for
the emotional effect of mem-
ories on the attitudes of the
parties, directing their atten-
tion both to the past and to
the future. In civil litigation,
attorneys principally address
the past, reconstructing what
happened, reinterpreting what
happened, or obscuring what
happened. In probate litiga-

tion, attorneys must include a
fourth temporal dimension to
their work, preserving or de-
constructing the memories of
the parents held by the parties.
In that effort, the parents could
be cast as the benefactors of
subsequent generations or their
enemies.

As for the administrator, on
occasion financial institutions
or professional fiduciaries
may assume that role. More
frequently, family members or
close friends are the ones so
entrusted. The latter usually
find themselves thrust into the
position. Most will not have
had any formal training to
prepare them for the role. Nor
will they have even aspired to
define their lives, professional
and private, around the role.

Although untrained, they
often perform their duties sur-
prisingly well. In fulfilling the
intent of the parents, they mar-
shal assets and routinely keep
beneficiaries informed about
actions taken on their behalf.
They provide accountings with
appropriate supporting docu-
mentation and make distribu-
tions to beneficiaries in the way
contemplated by the parents.
Yet, apart from the situation
in which they may have de-
frauded the estate or trust, they
through no fault of their own
could still be drawn into liti-
gation. If confronted by com-

peting demands, they could
become the enemy of some or
all beneficiaries.

As a third set of parties,
beneficiaries may be prompt-
ed to initiate litigation if they
perceive that they have been
treated unfairly, either by the
parents in their stated disposi-
tion of their wealth or by the
administrator in the execution
of the parents’ plan.'" This
motivating sense of fairness is
subjective, with its contours
roughly equated with a propor-
tional distribution of the wealth
to be inherited. The level of
grievance felt is variable, with
its extent perhaps either sub-
stantial when one beneficiary
receives a disproportionately
high percentage of estate or
trust assets and the others the
meager remainder, or consider-
ably less when the distribution
roughly approximates an equal
percentage for each.

The parents may have had
valid reasons for directing ei-
ther kind of disposition of their
wealth, disproportionately fa-
voring one or treating all equal-
ly. They may or may not have
had the requisite mental capac-
ity to execute their plan. They
may or may not have been
subjected to undue influence
in the execution of their plan.
The attitude of the beneficia-
ries toward these matters could
differ, depending upon their

perception of the underlying
fairness of the distribution of
wealth proposed by the parents
and implemented by the ad-
ministrator. Considering their
likely divergent views, benefi-
ciaries could align themselves
as enemies of each other in any
number of sets.'

Attorneys must account for
the potential for a dizzying ar-
ray of enemies in preparing for
trial."* Concerns about how the
parents will be remembered
may remain unspoken by par-
ties, and assuredly may not
always be disclosed through
discovery. Other concerns may
or may not be held about the
questions of actual intent, ca-
pacity, and undue influence.
The positions taken on these
matters may be different be-
tween the administrator and the
beneficiaries.'

Attorneys are averse to surprise
at trial. Given the many fac-
tors influencing the dynamic
relationships between parties
fighting over inherited wealth,
trial would be an inopportune
time to get to know one’s ene-
my. Those factors may be better
explored in a forum in which
confidentiality is assured. Oth-
erwise, attorneys may be left
to ponder Pogo’s sublimely in-
spired observation: “We have
met the enemy and he is us”"

*Continued in Part 2... (stay tuned)

Footnotes:

1 In this article, the terms “ADR,” “negotiation” (which may include attorneys meeting and conferring), “mediation” (which may involve
attorneys obtaining the assistance of a neutral party), and “negotiation through mediation” will be used interchangeably. Arbitration, due
to statutory and decisional constraints, is seldom used in probate litigation.

2 Richard Birke and Deidre McCarthy Gallagher, Lecture Delivered at JAMS Institute in Irvine, California, February 11, 2020.

3 Although not always subject to precise definition in every probate context, the terms “party” and “parties” will be used as a matter of
convenience without elaboration. Also, even though parties may be represented by attorneys and hence in those instances will be the
“clients” of the attorneys, the term “parties” will still be used without qualification.

4 Sun Tzu is a romanization of Sunzi. In this article, the older usage will be maintained.

5 Homage will also be paid to Pogo and Bruce Lee.
6 Roger Fisher and William Ury, Getting to Yes. (New York: Penguin Books, 2011)

7 Sun Tzu, The Art of War. Translation by Michael Nylan. (New York: W. W. Norton & Company, 2020), p. 104. —As a note on sources,
several translations are available. One by Brigadier General Samuel P. Griffith is widely read. The elegance of Nylan’s translation prompts

the selection of her work here.



8 Another important difference, the roles of the jury in civil litigation and of the court sitting in equity in probate, will not be covered in
this article.
91d., p. 107.

10 The terms “parents” and “administrator” are used in this discussion solely as a matter of convenience. In practice, they may be
designated by other terms of art. Parents in the estate context may be “testators”; in the trust context, they may be “settlors” or
“trustees.” Administrators in the estate context may be “executors,” “administrators,” or “personal representatives”; in the trust context,
they may be “successor trustees.”

11 The administrator could also be a beneficiary of the parents’ estate or trust.

12 In this example, the beneficiaries all have the same parents. More complexity is introduced when the beneficiaries are the children of
different parents.

13 To maintain the simplicity of the example, the role of attorneys in shaping the attitudes of the parties has not been included in the
discussion. Some parties may be fully engaged in the litigation, and others may defer substantially to the decisions of the attorneys.

14 Another easily described example of evolving alliances occurs in conservatorships. In those proceedings, at least two questions must
be decided: whether a person such as a parent should be conserved and, if so, who the conservator should be. At times, a child of the
parent may object, not because she thinks the conservatorship is unnecessary, but because she opposes the proposed conservator. If a
different conservator is nominated, the objecting child often may withdraw her initial objection.

15 Pogo was a swamp “critter” of sorts appearing in a daily comic strip of that same name created by Walt Kelly. The panel featuring the
quotation appeared on April 22, 1970.
(See https://en.wikipedia.org/w/index.php?title=We _have met the enemy&o0ldid=941187648.)
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