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Trusting the Mediation Process

BY BERNARD TAYLOR,
SR., ESQ.

The Constitution of the State
of Georgia requires the judi-
cial branch of government to
provide “speedy, efficient, and
inexpensive resolution of dis-
putes” (Article VI, Section IX,
Paragraph I). I am certain that
the goals of speed, efficiency
and inexpensive resolution are
shared by every court in this
country. Both court-annexed
and private mediation services
are necessary and effective
vehicles to assist the courts to
achieve these goals. Consistent
with the experience of many civil
litigation trial lawyers, over my
almost 40 years of trial experi-
ence, | participated in hundreds
of single-party and multi-party
mediations in many jurisdic-
tions throughout the U.S. Most
of those mediations resulted in
an efficient and less expensive

resolution of cases scheduled for

trial. However, there were occa-
sions when cases that should or
could have been resolved did
not settle because of a failure to
trust the mediation process. As
officers of the courts, we lawyers
have an obligation to assist the
courts to achieve their goals by
doing the necessary preliminary
work to improve the chances for
successful mediations.

In my experience, successful
mediations are more likely to
occur when the parties prepare
for the mediation by, at a mini-
mum, doing the following:

o Understanding the
strengths and weaknesses
of the facts, evidence and
the likely witness testimony
regarding those facts and evi-
dence

o Conducting the discov-
ery necessary to ensure that
your evaluation of the facts
and evidence is realistic

« Evaluating the potential

jury pool (e.g., does the court

where the case will be tried

have a history of plaintiff- or
defense-leaning jurors?)

o Evaluating the impact
of potential pretrial court
rulings, appellate issues and
any other unique case issues
upon the settlement value of
the case

o Selecting a mediator
who refuses to simply be a
message carrier between the
parties and demonstrates a
commitment to be an active
neutral focused upon helping
the parties to fairly evaluate

the impact of the relevant case
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factors upon their respective
settlement positions
o Sensitizing clients and

other stakeholders to the

impact of the above issues on

the success of the mediation

process

Although the above factors
are essential, the most impor-
tant factor contributing to a
successful mediation is the
willingness to trust in the pro-
cess. To improve the chance of
success, each party participat-
ing in a mediation must trust
that their opposition has con-
ducted a good-faith analysis of
the relevant case factors. The
American Psychological Asso-
ciation’s Dictionary of Psychol-
ogy defines “trust,” in part, as
“the degree to which each party
feels that they can depend on
the other party to do what they
say they will do.”

That trust i1s essential. In
my experience, the failure to
perform the necessary work

to evaluate a case challenges

the basic foundation for trust,
and often results in bad-faith
gamesmanship demonstrated
by unreasonable settlement
demands and responses by
both plaintiffs and defendants
during the negotiation process.

We all have experienced the
delays caused by the trial back-
logs created by the pandemic.
I think Christopher Brasher,
chief judge of the Superior
Court of Fulton County (Geor-
gia), had a keen observation
when he said that it is “harder
to move civil cases when there
is not a trial at the end of the
process” (The Daily Report,
Jan. 12,2021).

One silver lining of the pan-
demic, however, is that the trial
backlogs have forced a large
number of litigants to pursue
mediation in an attempt to
resolve their cases in a reason-
able period of time. Conse-
quently, many of those parties
are demonstrating a firm grasp

of the relevant case factors

and are focused upon realis-
tic evaluations of those fac-
tors. Accordingly, as the courts
begin to work through the
backlog of trials, let’s continue
to rely upon, thoroughly pre-
pare for and trust the media-
tion process in an attempt to
achieve speedy, efficient and
less expensive resolutions of

disputes.
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mediator and arbitrator in
Atlanta. He can be reached at
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®

Q1 IAMSI®

Reprinted and slightly modified with permission from Sponsored Content in the June 1, 2022 online edition of THE AMERICAN LAWYER © 2022 ALM Global Properties, LLC. All rights reserved.
Further duplication without permission is prohibited, contact 877-256-2472 or reprints@alm.com # TAL-6092022-551473


https://www.jamsadr.com/bernard-taylor/
https://www.jamsadr.com/bernard-taylor/

