By Kimberly Taylor, Esq.

MEDIATION: CONFIDENTIALITY AND ENFORCEABILITY

An essential element of a successful mediation is
confidentiality. Participants to a mediation must be
able to rely on the confidentiality of the process if they
are going to be candid with the mediator about their
settlement positions, pressure points, litigation strategy
and other sensitive issues. This principle is reflected
in the Uniform Mediation Act, finalized in 2003 and
adopted by 11 states to date, including Washington,
Idaho, Utah, South Dakota, Nebraska, lowa, lllinois,
Ohio, New Jersey, Vermont and Hawaii. According to
the Act, “[t]his frank exchange can be achieved only if
the participants know that what is said in the mediation
will not be used to their detriment through later court
proceedings and adjudicatory processes.”

Most ethics guidelines for mediators and some state
statutes require that anything said, any writing or any
admission made during a mediation is to be kept
confidential, and that would include the terms of the
settlement. Standard V of the ABA Model Standards
of Conduct for Mediators (Model Standards), adopted
in 2005, directs that a mediator must “maintain the
confidentiality of all information obtained by the
mediator in mediation, unless otherwise agreed to by the
parties or required by applicable law.” JAMS Mediators
Ethics Guidelines recognize that “[ilt is crucial that the
mediator and all parties have a clear understanding
as to confidentiality before the mediation begins... A
mediator should not disclose confidential information
without permission of all parties or unless required by
law, court rule or other legal authority.”

What happens, however, if one party reneges on a
settlement agreement and the other party wants to go
to court to enforce it? Or if the parties agree on basic
terms of the deal, with details to be worked out later, and
discussions break down? “Settler’s remorse” can set
in the day after a particularly emotional or contentious

mediation session, leading to claims of coercion
or fraud. Can the parties or their lawyers introduce
evidence to support the fact that an agreement was in
fact reached? Can a mediator be compelled to testify
about the terms of a settlement agreement?

There is a clear tension between preservation of
confidentiality on the one hand and the need on the
other hand to introduce some facts about the mediation
to enforce the agreement. The Uniform Mediation Act
attempts to reconcile this by not only providing for
confidentiality, but also permitting a written agreement
signed by all parties to be admitted in a later court
proceeding. Some states, like California, have statutes
that provide that if a settlement agreement is signed
by the parties during the mediation, it can be admitted
in a later court proceeding if the agreement itself
provides that it is admissible and that it is enforceable
and binding and all parties agree to its disclosure. The
agreement might also be introduced if it is needed to
show fraud, duress or illegality. The Model Standards
permit a mediator to “report, if required, whether parties
appeared at a scheduled mediation and whether the
parties reached resolution.”

In a case that received widespread attention a few
years ago, the 9th Circuit Court of Appeals affirmed
a trial court’s enforcement of a mediated settlement
agreement between Facebook, Inc. and Pacific
Northwest Software, Inc. The facts of the case were
generally depicted in the movie The Social Network and
centered on claims by Cameron and Tyler Winklevoss
that Facebook creator Mark Zuckerberg stole their idea
for the social media site. A countersuit was filed, the
case proceeded to mediation and a settlement was
reached. The deal was memorialized in a short written
agreement. Later, the Winklevosses sought to overturn
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the settlement agreement, claiming fraud, but the court
upheld the settlement based on the written agreement.
The 9th Circuit’'s unanimous decision was grounded
in the fact that the parties had signed a mediation
agreement containing a confidentiality provision that
excluded any statement made during the mediation
from being relied upon or introduced as evidence in
any later arbitral or court proceeding.

Mediators take their confidentiality obligations seriously,
and parties who have invested time and energy in
protracted settlement negotiations have a vested
interest in ensuring that agreements reached at a
mediation are enforceable. At the close of a mediation,
counsel and their clients should, if at all possible, create
and sign a written agreement addressing all essential
terms. This will not only reduce the motivation to delve
into confidential mediation communications, but will
also provide a measure of finality. This is, after all, what
most parties seek in mediation. W
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