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Arbitration provides a toolbox of 
dispute resolution options that  
are quicker, more targeted and  
less expensive than litigation. 
However, formal and informal  
surveys reveal that one impor- 
tant component of this toolbox 
is unknown or misunderstood by 
corporate and outside counsel: 
the parties’ contractual right to  
appeal the final award, “on the 
merits,” to a panel of seasoned 
and knowledgeable appellate ar- 
bitrators.1 In fact, the cumulative  
experience of JAMS’ appellate  
neutrals proves that appellate  
arbitration is a fast, fair, final and 
cost-effective dispute resolution  
option that provides parties with  
the reassurance that they can  
have “another set of eyes and ears” 2  
review their arbitration awards.3

Contracting for the  
Private Right of Appeal
A widespread but mistaken belief  
that there is no appellate remedy  
for erroneous arbitration awards  
is often cited as one of the chief  

negatives of arbitration.1 This   
misunderstanding likely stems  
from the fact that the Federal  
Arbitration Act (FAA) and many 
state arbitration statutes provide 
few grounds for judicial relief 
from a final arbitration award.5 
Indeed, the FAA does not allow 
for any judicial appellate review 
of an award, even by agreement 
of the parties.6 

Nevertheless, neither the FAA 
nor state arbitration codes prohi- 

bit parties from contracting for  
the right to appellate review  
of an arbitration award via a  
private panel of appellate arbi-
trators. Parties may agree to 
this option in their original 
arbitration agreement or by 
written stipulation at any time 
after a dispute arises.7 JAMS 
suggests the following model  
contract provision: “The Parties  
adopt and agree to implement  
the JAMS Optional Arbitration  

Appeal Procedure” with respect 
to any arbitration award “arising 
out of or related to this [arbitra-
tion] agreement.” 8 JAMS’ arbi-
tration rules also allow parties 
to “agree at any time” during an  
arbitration to adopt the JAMS  
optional appellate procedures 
as an optional remedy in that 
proceeding.9 Including such an 
option in an arbitration does not 
mean that it will be used, but 
given humankind’s undeniable 

By Patricia H. Thompson, 
FCIArb

Patricia H. Thompson, Esq., is a full-time neutral at JAMS, concentrating her practice in construction and surety claims, employment  
discrimination, wage and non-compete disputes, fidelity and business insurance coverage analysis, and other complex commercial  
disputes.
As an arbitrator, she uses lessons learned over 46 years of trial, arbitration, and appellate practice to pro-actively manage 
arbitrations to be a more efficient, fair and cost-effective method of dispute resolution than litigation. As a mediator, she 
guides the exchange of necessary information in advance of the parties’ joint sessions, assists in planning how to structure 
the negotiation sessions, and uses experience and preparation to help the parties assess risk, value claims, and make 
informed decisions as to the best avenues of resolution.
Ms. Thompson has been regularly listed in The Best Lawyers in America, Chambers USA Guide to America’s Leading Business 
Lawyers, The International Who’s Who of Construction and Business Lawyers, and similar Florida publications ranking 
attorneys in her areas of practice concentration. She is a fellow of both the American College of Construction Lawyers and 
the Chartered Institute of Arbitrators, and a member of ArbitralWomen.
Ms. Thompson has served as chair and in other senior leadership roles of major committees of the Tort and Insurance Practice 
and Litigation Sections of the American Bar Association. In 2012, she was awarded the Martin J. Andrew Award for Lifetime 
Achievement in Fidelity and Surety Law by the Fidelity Law Committee of the Tort, Trial and Insurance Practice Section of the ABA.



proclivity to err, parties approach-
ing an arbitration hearing may  
be comforted by the existence of  
a contractual backstop to guard 
against the risk of arbitrator 
mistakes.10 

A Fast and Final  
Appellate Process
Some speculate that allowing  
appellate scrutiny of arbitration 
awards would “frustrate the pur 
pose of having an arbitration 
at all — the quick resolution of  
disputes and the avoidance of the  
expense and delay associated  
with litigation.” 11   The experience  
of JAMS’ appellate arbitrators  
proves otherwise: Parties may  
enjoy the peace of mind provided  
by appellate review, as well as 
receive a quick and final arbi-
tral award, free of the delays 
caused by the lengthy appeals 
and retrials that plague litiga-
tion.12 In a JAMS appeal, there 
are no crowded appellate dock-
ets, motion practice or many 
months of delay for briefing, 
oral argument and waiting for 
an appellate decision.13 Brevity 
is baked into the JAMS appeals 
procedure. An appeal must be 
filed within 14 days of a final 
award; any cross-appeal must 
be filed seven days thereafter. 
The arbitrators are selected 
promptly, and the parties are 
required to provide the record 
on appeal. The parties must 
agree on, or JAMS will establish,  
a reasonably abbreviated sche- 
dule for briefing and possibly  
oral argument. Finally, the panel  
must issue its decision 21 days  
after the receipt of the record  
and all briefs or oral argument,  
whichever occurs later, unless  
the parties agree otherwise.14 

In addition, the finality of 
JAMS’ appellate review may 
surprise those used to remand 
as the reward for reversal of 

judgment on appeal, or those  
who lament that statutory award  
vacatur may result in an arbi- 
tration rehearing or referral  
to de novo litigation.15 Instead,  
JAMS’ procedures prohibit re- 
mand for further hearing or  
“retrial” and limit the appellate 
panel’s authority to either af- 
firming, reversing or modifying  
an award.16 Even if a panel re-
opens the record to receive 
evidence excluded in error, at 
most, the panel will issue a new 
final award. 

Cost Savings
Parties may avoid arbitration ap-
pellate review to save money.17 

That is unfortunate, as parties 
can preserve their appellate op- 
tion in arbitration and still achieve  
significant cost savings, especially  
compared to litigation appeals. 
First, time is money, especially 
in an industry like construction, 
where any delay can escalate the 
cost of a project.18 So correcting 
an error on the expedited time-
table of a JAMS appeal can save 
parties money, both directly and 
indirectly.19 Second, the activi-
ties necessary for this appellate 
process can be abbreviated by 
agreement of the parties or at 
the direction of the panel, with 
limited briefing and waiving oral 
argument.20 

Third, in the right kind of 
case, the parties can agree to 
an interlocutory appeal of a key 
issue, such as insurance cover-
age or whether the parties have 
liability to one another, before 
incurring any further costs asso-
ciated with proving the amount 
of loss or damages.21

Finally, even more cost sav-
ings can be realized before the 
parties reach the point of ap-
peal, as their knowledge that  
any award will be reviewed by  
highly experienced appellate  

arbitrators has been used to  
justify using one arbitrator—
rather than the three called for  
by contract—to decide the un-
derlying case.22 Obviously, us-
ing one arbitrator to manage and 
hear a dispute will save roughly 
two-thirds of the panel cost 
of the underlying arbitration. 
These savings should exceed 
the relatively limited cost of the  
appellate panel. Because appeals 
are optional, it is possible a party 
will not appeal and thus not in-
cur any additional costs.   

A Fair and Just Review
The standard of review is an im-
portant issue to consider when 
contracting for the right of ap-
peal. While it is possible for par-
ties to contractually define the 
standard of review, absent such  
a stipulation, JAMS’ appellate pro- 
cedures provide: “The Appeal  
Panel will apply the same stan-
dard of review that the first- 
level appellate court in the juris- 
diction would apply to an appeal 
from the trial court decision.” 23 

JAMS’ appellate panels are 
comprised of highly experi-
enced former jurists and appel- 
late practitioners. Thus, any ap-
peal will be accorded the same 
standard of review and quality 
of scrutiny as a judicial appeal. 

In addition, the parties may  
participate in selecting each 
member of their appellate panel  
and may require neutrals who  
“speak the language” and have  
the legal and substantive know-
ledge best suited to their dispute. 24 

This advantage over litigation is 
particularly important in com-
plex or technical arbitrations.

The right to customize the 
appellate process itself is an-
other plus. JAMS’ appellate arb- 
itrators agree that arbitration 
appeals need not follow any hard-
and-fast rules. If the parties and 

panel need several hours of oral 
argument, they may so agree.25  
If the panel needs additional in- 
formation after initial briefing 
or argument, it may request 
it. If the panel needs clarifying 
evidence to supplement the 
record, it may obtain it. If the 
parties want the results of the 
appeal to remain confidential, 
they may so agree.

Fairness is more than pro-
cedural flexibility or a broad 
standard of review. Fairness 
requires a consideration of the 
underlying award free from 
constraint or prejudice, even if 
an award was issued by a JAMS 
colleague. On this point, JAMS’ 
appellate neutrals are adamant 
and in agreement. Regardless of  
whether the members of a panel  
know the arbitrator whose award  
they are reviewing,26 they will not  
hesitate to reverse or disagree  
with that neutral’s decisions,  
when the evidence and law so  
require. 27 Many, as former ap-
pellate judges, have learned 
from experience to set aside 
any temptation to be less than 
rigorous in reviewing decisions 
of fellow JAMS neutrals.28 As 
one stated, it is their ethical ob-
ligation and ingrained into their 
character to “never be afraid to 
do what is right.” 29 

One of the most important 
tools provided by JAMS’ arbi-
tration rules and guidelines is  
the optional remedy of a prompt, 
private right of appeal to expe-
rienced, personally selected ap-
pellate specialists. Parties may 
rightly decide that arbitration 
of certain disputes would be 
too risky to undertake without 
such an option. In summary, 
by assuring review of awards  
finally, quickly, inexpensively  
and fairly, “appellate arbitration 
enhances the benefits of arbi-
tration itself.” 30
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Survey=2020.pdf. Survey participants admitted they were concerned about the risk of erroneous arbitration awards, but they also believed 
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20. 	 Per J. Andler.
21. 	 Per JAMS appellate arbitrator J. Nancy Wieben Stock, Ret. (J. Stock).
22. 	 Per J. Stock. The idea of having one arbitrator decide the case with the right of appeal to a tripartite panel is also a formula adopted by the 

European Court of Arbitration. See Attempts to Set Aside an Award, in The Principles and Practice of International Commercial Arbitration, 
216, 217 (Margaret L Moses, 3rd ed. 2017). 

23. 	 JAMS, CPR and AAA have slightly different standards of review. 
24. 	 Per J. Cox.
25. 	 Per J. Andler.
26. 	 Parties can require that the appellate panel member do not work with or come from the same part of the country as the underlying 

arbitrator as part of the panel selection process.  
27. 	 Per J. Palmer.  
28. 	 Per Ruvolo, “Any appellate arbitrators who might have a concern about how their ruling may affect a colleague below need to recuse 
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