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Effectively Manage Commercial Arbitrations
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In-house counsel sometimes find
themselves frustrated because
commercial arbitrations are taking longer and costing more than
expected. The good news is that
there are ways in-house counsel
can partner with outside counsel
to more effectively manage the
process. Addressing with outside
counsel at the outset factors such
as the terms of the arbitration
agreement, the breadth of the
pleadings, the extent of discovery, dispositive motions, outside
counsel’s calendar, and motion
practice can go a long way toward
creating realistic expectations,
achieving greater efficiency, and
reducing costs.
Review the arbitration clause
with outside counsel.
In some situations, the arbitration agreement may contain provisions that are inappropriate for

the particular dispute because
they are either too limiting (e.g.,
60 days to get to hearing) or too
expansive (e.g., unlimited discovery). If the clause does not fit
the case, in-house and outside
counsel should discuss whether
to try to negotiate changes with
the opposing party so that the
parameters can be appropriately
tailored to the dispute.
Be willing to scrutinize the
pleadings.
Unfortunately, some litigators
take a “kitchen sink” approach
to pleadings and throw in every
claim or defense they can think
of, regardless of whether they are
supported by the facts and the
law. Whether it’s a standard laundry list of affirmative defenses
or unnecessary alternative causes
of action, such overreaching
pleadings can end up prompting

additional discovery requests
and motions to dismiss or for
summary disposition from the
opposing party. In-house counsel should review the pleadings
before they are filed and be willing to question any that appear to
be out of bounds.
Plan for and attend the preliminary scheduling conference.
• Discovery and dipositive
motions
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