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Founded in 1979, JAMS is the largest private provider of alternative dispute resolution (ADR) services worldwide. With 
a roster of nearly 500 neutrals and 29 locations, JAMS successfully resolves and manages tens of thousands of business 
and legal disputes. JAMS offers customized in-person, virtual and hybrid resolution services locally and globally through a 
combination of industry-specific experience, first-class client service, the latest technology and highly trained and experi-
enced mediators and arbitrators.

This document presents the principles and policies of JAMS on the use of arbitration for resolving employment-related 
disputes. These policies include the Minimum Standards of Procedural Fairness, which apply to arbitrations based on pre-
dispute agreements that are required as a condition of employment. JAMS will administer mandatory arbitrations in employ-
ment cases only if the arbitration provision complies with JAMS Minimum Standards.

JAMS continues to urge employers and employees to use, at the earliest point possible, mediation and other ADR 
processes that encourage consensual resolution of disputes in a fair, affordable and efficient manner. We also recommend 
that employers consult with counsel when considering, drafting or implementing pre-dispute arbitration clauses that relate 
to statutory employment claims.

Visit jamsadr.com/rules-employment or scan for additional employment arbitration resources, including 
custom employment rules, a commercial contract clause, and more.

A.	 Preference for Mediation and
	 Voluntary Arbitration

JAMS encourages the use of mediation and of voluntary arbitra-
tion that is not a condition of initial or continued employment. 
JAMS does not take a position on the enforceability of condition-
of-employment arbitration clauses, but it monitors developments 
in courts, legislatures and regulatory agencies concerning the 
enforceability of the clauses. If courts rule definitively that such 
clauses are unenforceable, or if laws or regulations proscribe 
their use, JAMS will comply with the rulings or laws in the appli-
cable cases or jurisdictions. Absent such proscriptions, JAMS 
accepts arbitration assignments based on condition-of-employ-
ment clauses (provided the Minimum Standards are met) but 
does not encourage the use of such clauses.

B.	 Minimum Standards of
	 Procedural Fairness

If an arbitration is based on a clause or agreement that is required 
as a condition of employment, JAMS will accept the assignment 
only if the proceeding complies with the Minimum Standards of 
Procedural Fairness for Employment Arbitration.

Standard No. 1: All Remedies Available
All remedies that would be available under the applicable law 
in a court proceeding, including attorneys’ fees and exemplary 
damages, as well as statutes of limitations, must remain available 
in the arbitration. Post-arbitration remedies, if any, must remain 
available to an employee.

Comment: This standard does not make any change to the 
remedies available. Its purpose is to ensure that the remedies 
available in arbitrations and court proceedings are the same. 
JAMS does not object if an employer chooses to limit its own 
post-arbitration remedies.

Standard No. 2: Arbitrator Neutrality
The arbitrator(s) must be neutral, and an employee must have 
the right to participate in the selection of the arbitrator(s).

Standard No. 3: Representation by Counsel
The agreement or clause must provide that an employee has 
the right to be represented by counsel. Nothing in the clause or 
procedures may discourage the use of counsel.
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Standard No. 4: Access to Information/Discovery
The procedures must provide for an exchange of core informa-
tion prior to the arbitration.

Comment: Generally, this discovery should include at least (a) 
exchange of relevant documents, (b) identification of witnesses 
and (c) one deposition for each side, i.e., of the employee and 
of a supervisor or other decision-maker of the employer. Other 
discovery should be available at the arbitrator’s discretion.

Standard No. 5: Presentation of Evidence
At the arbitration hearing, both the employee and the employer 
must have the right to (a) present proof, through testimony and 
documentary evidence, and (b) cross-examine witnesses.

Standard No. 6: Costs and Location
Must Not Preclude Access to Arbitration
An employee’s access to arbitration must not be precluded by 
the employee’s inability to pay any costs or by the location of the 
arbitration. The only fee that an employee may be required to 
pay is JAMS’ initial Case Management Fee. All other costs must 
be borne by the company, including any additional JAMS Case 
Management Fee and all professional fees for the arbitrator’s 
services. In California, the arbitration provision may not require 
an employee who does not prevail to pay the fees and costs 
incurred by the opposing party.

Comment: JAMS does not preclude an employee from contrib-
uting to administrative and arbitrator fees and expenses.

Standard No. 7: Mutuality
JAMS will not administer arbitrations pursuant to clauses that lack 
mutuality. Both the employer and the employee must have the 
same obligation (either to arbitrate or go to court) with respect to 
the same kinds of claims.

Standard No. 8: Written Awards
An arbitration award will consist of a written statement signed 
by the Arbitrator regarding the disposition of each claim and 
the relief, if any, awarded as to each claim. The Arbitrator will 
also provide a concise written statement of the reasons for the 
Award, stating the essential findings and conclusions on which 
the award is based.

• • •

If JAMS becomes aware that an arbitration clause or procedure 
does not comply with the Minimum Standards, it will notify the 
employer of the Minimum Standards and inform the employer 
that the arbitration demand will not be accepted unless there is 
full compliance with those standards. In assessing whether the 
standards are met and whether to accept the arbitration assign-
ment, JAMS, as the ADR provider, will limit its inquiry to a facial 
review of the clause or procedure. If a factual inquiry is required, 
for example, to determine compliance with Minimum Standards, 
it must be conducted by an arbitrator or court.

C.	 Questions about Enforcement
	 and Arbitrability

If a party contests the enforceability of a pre-dispute arbitration 
agreement that was required as a condition of employment, and 
if compliance with the Minimum Standards is in question, JAMS 
will, if given notice of the dispute, defer administering the arbi-
tration for a reasonable period of time to allow the contesting 
party to seek a judicial ruling on the issue. JAMS will comply with 
that judicial determination. If there is no judicial determination 
within a reasonable period of time, JAMS will resolve questions 
of arbitrability under the applicable JAMS Arbitration Rules and 
Procedures for Employment Disputes.

D.	 Other
Parties to an employment arbitration may choose to follow the 
Arbitration Rules and Procedures for Employment Disputes that 
were developed by JAMS. These Rules and Procedures exceed 
the Minimum Standards by providing further procedural protec-
tions, including additional discovery and an optional appeal pro-
cess, to all parties in an employment arbitration.

JAMS is committed to ensuring that all staff who work on employ-
ment-related dispute resolution issues are aware of these prin-
ciples and policies. Internal controls are used to ensure knowl-
edge and compliance by the staff, and to ensure that the com-
pany’s marketing activities in the employment area do not give 
rise to any actual or perceived conflict of interest on the part of 
JAMS or its neutrals.

Note: These Minimum Standards do not apply if the agreement 
to arbitrate was individually negotiated by the employee and 
employer, or if the employee was represented or advised by 
counsel during the negotiations.

(c) Copyright 2009 JAMS. All rights reserved.
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